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ACCESSIBILITY, QUALITY, AND PROFITABILITY 
FOR PERSONAL PLIGHT LAW FIRMS: HITTING
THE SWEET SPOT

By Noel Semple1 
Prepared for the Canadian Bar Association Futures Initiative.

ABSTRACT 
Personal plight legal practice includes all legal work for individual clients whose needs arise 

from disputes. This is the site of our worst access to justice problems. The goal of this project is 

to identify sustainable innovations that can make the services of personal plight law firms more 

accessible to all Canadians.

Accessibility is vitally important, but it is not the only thing that matters in personal plight 

legal practice. Thus, this book seeks out innovations that not only improve accessibility, but 

also preserve or enhance service quality as well as law firms’ profitability. These “sweet spot” 

opportunities emerged from interviews with 32 personal plight legal practitioners across the 

country, and from an extensive review of the literature.

The first chapter of this book describes personal plight legal needs, clients, and law firms, 

and introduces the “sweet spot” frame of reference. The next chapters focus on practical 

opportunities for personal plight legal practice related to Price Certainty (Chapter 2); Deferred 

Payment (Chapter 3); Diversifying Services (Chapter 4); Vertical Division of Labour (Chapter 5); and 

Horizontal Division of Labour (Chapters 6 and 7). The concluding chapter (Chapter 8) compares 

the prospects for large personal plight law firms, and small ones, to pursue these innovations. 

Throughout, the book offers practical recommendations for personal plight law firms, and also for 

regulators and professional groups interested in helping those firms create sustainable access to 

justice. These recommendations are collected in the Appendix. 
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EXECUTIVE SUMMARY
INTRODUCTION (CHAPTER 1)
Personal plight legal needs arise when individuals encounter disputes with legal dimensions. 
Personal plight legal practice includes all legal services that respond to such needs. Civil litigation 
niches such as family law, personal injury law, and estate litigation are all personal plight. State 
action also creates personal plight legal needs for individuals, including niches such as criminal 
defence, child protection, and tax law. Personal plight clients are more likely than other clients to 
be legally inexperienced, and to have needs with emotive and non-legal aspects.

The personal plight quadrant of the legal practice map is the site of our worst access to justice 
problems. Along with the public justice system, Canada’s law firms are deeply implicated in the 
struggle for access to justice, and they are the focus of this book. What sort of innovation should 
we be looking for within personal plight firms? While accessibility is essential and sorely lacking, it 
should not be our only aspiration for the future of personal plight legal practice. Quality is obviously 
also important. High quality legal services are effective, convenient, and responsive to each client’s 
specific needs. They support the rule of law by reconciling the client’s goals with the rule of law and 
other legitimate interests. Profitability is also desirable -- not only because practitioners have “bills 
to pay,” but also because there is no reasonable prospect that legal aid and pro bono volunteerism 
will be sufficient to meet the enormous unmet need for personal plight legal services. Innovative 
practice models that can be funded by clients themselves, and that respond to firms’ desire to 
increase income and reduce risk, can make especially powerful, sustainable contributions to access 
to justice. 

There is no reasonable prospect that legal aid and pro bono 
volunteerism will be sufficient to meet the enormous unmet need for 
personal plight legal services.

Accessibility, quality, and profitability are all important, but much personal plight legal practice in 
North America today has only two of these three characteristics. “Sweet spot” innovations have all 
three of these characteristics. Building on the work of the CBA’s Legal Futures Initiative and Access 
to Justice Committee, this book seeks to identify, analyze, and publicize instances of sweet spot 
innovation in personal plight legal services, and to show how regulators and professional groups 
can encourage further progress in this direction.

http://www.cbafutures.org/
http://www.cba.org/Sections/CBA-Access-to-Justice-Committee
http://www.cba.org/Sections/CBA-Access-to-Justice-Committee
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PRICE CERTAINTY (CHAPTER 2)

Offering clients and would-be clients more price certainty is a useful path into the sweet spot. 
However, non-tort personal plight firms value uncapped time-based billing because of the 
unpredictability of the labour requirements to resolve a case. Labour requirement risk is a function 
of unpredictable legal complexity, unpredictable adversary behaviour, and unpredictable client 
behaviour.

While labour requirement risk is endemic in personal plight matters, it is equally clear that 
increasing price certainty is possible for these firms. In addition to accessibility, price certainty can 
also enhance the profitability and quality of personal plight legal services. Section 3.5 analyzes 
alternatives such as flat fees, contingent fees, and legal expense insurance in terms of their ability 
to offer clients price certainty without imposing unacceptable labour requirement risk on personal 
plight firms. If this risk can be reduced, externalized, or absorbed by firms, then the path will be 
cleared for them to improve access to justice by offering more price-certain retainer terms to their 
clients.

DEFERRED PAYMENT (CHAPTER 3) 

Accessibility improves when personal plight firms allow their clients to pay gradually over time, or 
to pay the fee from the proceeds of the case. Because personal plight clients may be willing and 
able to pay larger fees if the payment is deferred, deferred payment is a sweet spot model that 
also supports the profitability of law firms. However, the risk that clients will not voluntarily pay the 
amount owed (non-payment risk) drives firms to require upfront cash retainers and prepayments. 
This Chapter analyzes options for deferring payment, including periodic payment, payment on 
recovery, and sale of claim to law firms. Legislators and regulators can encourage firms to offer 
deferred payment by reducing the non-payment risk that confronts them. This might mean giving 
firms more security over their work product, or reducing the risk of discretionary, retrospective 
fee “haircuts” imposed by courts and regulators. Billed-basis tax accounting acknowledges the 
economic reality of deferred billing, and avoids discouraging it. The Chapter concludes by arguing 
that contingency fees, if appropriately regulated, fit well within the sweet spot, and that 
legislatures should encourage their use in more different types of legal practice.

14
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DIVERSIFYING SERVICES (CHAPTER 4)
As the Futures Report stated, there are enormous opportunities for “lawyers who demonstrate… 
distinct value by offering choice to their clients in how they receive legal services.” Diversifying 
services – especially among different price/quality tiers – is the third route into the sweet spot 
for personal plight law firms. After reviewing traditional law firm approaches to price/quality tiers 
and one-to-many legal services, this Chapter focuses on unbundled legal services. It concludes 
that unbundling offers valuable opportunities: especially in matters not involving the state, and 
especially if retainers are drafted carefully and cases are selected carefully. Unbundling can 
succeed to the extent that lawyer and client think of their retainer in terms of “assistance”, as 
opposed to “salvation”.

Appropriate delegation to junior lawyers, to non-lawyer staff and 
even back to clients themselves lets firms reduce costs and increase 
efficiency.

VERTICAL DIVISION OF LABOUR (CHAPTER 5)
Better division of labour within firms can lead to more accessible, higher quality, and more 
profitable personal plight legal services. Vertical division of labour can be defined as the efficient 
delegation of tasks to relatively low-cost workers and systems. Appropriate delegation to junior 
lawyers, to non-lawyer staff, and even back to clients themselves lets firms reduce costs and 
increase efficiency. Vertical division of labour also involves increasingly intelligent systems, which 
generate new opportunities to systematize, package, and commoditize services to the mutual 
benefit of clients and firms. Intelligent vertical division of labour, among other advantages, allows 
higher-cost senior legal professionals to focus on the tasks for which they are especially well-suited, 
such as advocacy and clinical legal judgment. It is true that delegation can backfire, and personal 
plight files are arguably less amenable to complex vertical division of labour than corporate-client 
and uncontested matters are. Still, vertical division of labour is a significant sweet spot opportunity 
-- not only to reduce costs but also to improve service quality with regard to matters such as client 
communication. Personal plight firms should be encouraged to invest in vertical division of labour.

http://www.cbafutures.org/cba/media/mediafiles/PDF/Reports/Futures-Final-eng.pdf
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HORIZONTAL DIVISION OF LABOUR: AMONG LEGAL PROFESSIONALS (CHAPTER 6)
Horizontal division of labour means searching “laterally” for human professionals with distinct skill-
sets useful to personal plight legal practice. Horizontal division of labour is essentially an effort to 
improve quality, not an effort to reduce costs. Professional practitioners may be specialists in certain 
niches or generalists working in multiple niches, and appropriate division of labour between these 
two groups is an important way to divide labour horizontally. Specialization leads to higher-quality 
services, as well as professional advantages for practitioners. However generalist professionalism 
has key access to justice benefits, such as connecting inexperienced clients to appropriate 
specialists, and diagnosing their often multifaceted legal needs. Generalist legal professionals are 
especially valuable in geographically or linguistically isolated communities. Referral fees have a 
legitimate role to play in promoting efficient horizontal division of labour between generalists, legal 
niche specialists, and legal skill specialists.

HORIZONTAL DIVISION OF LABOUR: WITH NON-LEGAL PROFESSIONALS (CHAPTER 7)
Horizontal division of labour in personal plight firms should reach beyond legally trained workers, 
and encompass non-legal professionals such as social workers, managers, entrepreneurs, and 
venture capitalists. Members of the “helping professions” can play a valuable role in meeting the 
non-legal needs that those with personal plight legal needs often experience at the same time. For 
tasks related to management, research & development, and legal process analysis, non-
legal professionals could both free legal practitioners to focus on practicing law, and ensure that 
innovative sweet spot opportunities are not missed by firms. More ambitiously, non-lawyers can 
provide capital to facilitate firms’ investments in contingency-billed cases and their growth to scale. 
They can also provide entrepreneurship to build new sweet spot personal plight firms from scratch. 
Reconciling professional autonomy, innovation, and inter-professional collaboration is a challenge 
for the bar, but rolling back “insulating” rules that keep non-lawyers at arms’ length from firms is a 
necessary step.

There is room for both big and small firms in the personal plight 
sector.

16
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FIRM SCALE (CHAPTER 8)
North American personal plight law firms tend to be small, both compared to corporate law firms 
and compared to alternative business structure personal plight firms in places like the UK and 
Australia. Is small firm size an impediment to sweet spot innovation? Larger firms enjoy economies 
of scale and are generally more able than small ones to absorb risks and make investments. These 
factors make it easier for them to adopt sweet spot innovations such as price certainty, deferred 
payment, diversified services, and vertical and horizontal division of labour. Indeed, large personal 
plight firms outside of North America have already done so.

On the other hand, economies of scale are relatively modest in the personal plight sector, and 
lawyers interviewed for this research did not generally perceive many opportunities to improve 
quality, accessibility, or profitability by growing their firms. Smalls and solos have their own routes 
into the sweet spot, some of which are relatively traditional and some of which are enabled by new 
technology and new ways of working. Ultimately, there is room for both big and small firms in the 
personal plight sector.

CONCLUSION 
Innovation for accessibility is urgently needed in personal plight legal practice. The most durable 
and transformative innovation will foster service quality and profitability while it enhances 
accessibility. The key innovations pertain to price structure, to service variety, and to division of 
labour. Enormous opportunity exists for firms, and for the profession collectively, to move personal 
plight legal practice into the sweet spot.

A summary of the recommendations made by this book can be found in Appendix 1.

The research methodology is explained in Appendix 2.
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CHAPTER 1
INTRODUCTION
Personal plight legal practice includes all legal work performed for individual clients whose legal 
needs arise from disputes. It is profoundly important in modern societies. Personal plight legal 
practice upholds fundamental human rights, it guides people through the legal crises of life, and it 
advances social justice. This book identifies practical strategies to help law firms make high quality, 
economically sustainable personal plight legal services accessible to the many people in our society 
who urgently need them. 

The phrase “personal plight” was coined in 1977 by John Heinz and Edward Laumann, as part 
of their typology of law practice based on client type and client need.2 After a detailed study of 
Chicago lawyers, Heinz and Laumann empirically identified a personal client “hemisphere” of law 
practice, whose practitioners had very little to do with the “corporate client hemisphere.”3 They 
then subdivided the personal client hemisphere into two practice groups, based on whether or not 
the client needs arose from disputes. Thus, legal practice can be visualized as follows: 4

19
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Figure 1 Four Quadrants of Legal Practice

This Introductory Chapter begins by identifying the distinguishing characteristics of personal plight 
needs, clients, and law firms. It then proposes three aspirations for personal plight legal practice: 
accessibility, service quality, and profitability. The “Sweet Spot” is the happy situation where 
personal plight law firms combine all three of these attributes. The CBA Futures Report emphasized 
“opportunity for lawyers... to provide valuable new services to an expanding client base,” and to 
create access to justice in so doing.5 Opportunities of this nature for personal plight law firms are 
the focus of this book. It offers a series of strategies for moving firms into the “sweet spot,” which 
this Introduction will summarize. This research was informed by key informant interviews with 32 
lawyers, whose insights are cited extensively throughout the book.6 

1.1. PERSONAL PLIGHT LEGAL NEEDS AND THE INACCESSIBILITY OF JUSTICE

A personal plight legal need arises when an individual7 becomes involved in a dispute for which the 
law could, in principle, offer assistance.8 The dispute might involve another individual, such as an ex-
spouse or a neighbour. The dispute might be with a corporation: for example an insurer, employer, 
or a vendor. The dispute might also be with a state entity, such as a criminal justice authority, social 
benefits administrator, or immigration agency. An “everyday legal problem” arising out of normal 
activities might create a personal plight legal need.9 However a once-in-a lifetime scenario, like 
being a refugee, can also create such a need.

20
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Personal plight legal needs are diverse. Some involve the pursuit of social justice and/or collective 
mobilization, for example a class action alleging police brutality.10 Other personal plight needs 
are purely individual assertions of financial rights, for example a dispute between shareholders.  
Some personal plight legal needs are dire (e.g., a homicide charge), others are much less so (e.g., 
a backyard property boundary dispute). Some people in personal plight confront a state body 
or a corporation with vastly greater resources and experience. In other cases the other side is a 
neighbour, a sibling, or an ex-spouse with modest resources and experience.

Personal plight needs cut across income levels. Eviction creates a personal plight legal need for a 
low-income tenant; divorce creates a personal plight legal need for a billionaire. Middle income 
people experience distinct and pressing personal plight access to justice problems, as illustrated by 
the 2012 Middle Income Access to Justice Symposium.11 In Canada such individuals typically make 
too much to qualify for state-funded legal aid, but lack the funds to pay market prices for these 
services.12

Personal plight legal needs are at the epicentre of Canada’s access to justice predicament.13 
Formal legal rights and obligations have proliferated in spheres of life that lacked them in previous 
eras, such as family relationships and interactions with the police. However, these new rights and 
obligations are complex, and the legal fora in which they are asserted and resisted are not typically 
user-friendly.14

For these reasons, attempting to resolve personal plight legal needs without assistance is often very 
challenging if not impossible. People need expert help, but the help is often very difficult to find 
and/or pay for. The willingness of the state to create new legal rights (a process which is generally 
cheap and easy for the state) has dramatically outstripped its willingness to fund the expensive 
systems and professionals that can meaningfully help people assert those rights. Meanwhile, 
the common law’s tendency to ramify into ever more-complex labyrinths of doctrinal distinctions 
steadily increases the demands on everyone involved.15

The resulting access to justice predicament shows itself in many ways. On the civil side,16 the 
Everyday Legal Problems Survey shows that almost one in every two Canadians experiences 
personal plight problems in any three-year period.17 At the time of this survey, the majority of these 
problems experienced by respondents in the previous three years had either not yet been resolved, 
or had been resolved in a manner that the respondent found to be unfair.18 Fewer than 20% of 
respondents with legal problems had the benefit of any professional legal advice in dealing with 
them.19 
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Contingency billing involves its own access to justice problems, 
including lack of representation for clients with high-risk and/or 
claims of low monetary value.

For people experiencing civil personal plight, the cost of seeking justice is high in terms of money, 
in terms of time, and in terms of aggravation and stress.20 Many people therefore “lump it” -- 
abandon their own claims of rights or accede to defensible civil claims against them.21 Others 
persevere but at a cost that may in fact exceed the benefit of the justice obtained.22 These “pyrrhic 
victories” are common in civil litigation, especially when all of the financial and non-financial costs 
involved in seeking justice are considered. In personal injury and class actions, contingency billing 
makes fees more immediately affordable,23 leading some to deny that there is any access to justice 
problem in these fields.24 However contingency billing involves its own access to justice problems, 
including lack of representation for clients with high-risk and/or claims of low monetary value,25 and 
large fees which significantly cut into the amounts recovered by claimants in some cases.26

The state funds representation for indigent people facing incarceration or other threats to their 
rights under s. 7 of the Canadian Charter of Rights and Freedoms.27 However, those facing lesser 
criminal charges and middle income people (who exceed the very modest legal aid cut-offs) 
confronting state action often face a choice between devastating legal fees, abandonment of rights, 
or the severe challenge of self-representation. Racialized, aboriginal, and homeless Canadians face 
disproportionate police attention and incarceration among other access to justice problems;28 the 
inaccessibility of high-quality legal services to them may be part of the reason.29

The struggle for personal plight access to justice includes the legal system: courts and other public 
sector bodies with justice-related mandates.30 Making the justice system more accessible has been 
the primary goal of much recent research.31 However, Canadian legal professionals and law firms are 
also deeply implicated in this access to justice struggle.32 Enhancing accessibility of personal plight 
legal practice is the focus of this book.

1.2. ACTUAL AND WOULD-BE PERSONAL PLIGHT CLIENTS 

Not everyone who experiences a personal plight legal needs or wants professional help to 
resolve it, especially if the problem is minor. However, most people who have significant dispute-
related legal needs do want professional help,33 and for good reason. In many such disputes, 
a party represented by a legal professional can expect to get better a better outcome than a 
self-represented party can.34 Having legal help also substantially reduces the time costs and 
psychological costs involved in asserting one’s legal rights, compared self-representation.35 Would-
be personal plight clients are as important as actual ones in this discussion. These are people 
experiencing personal plight who would retain professional legal help if it were more affordable or 
otherwise accessible to them than it actually is.36

Like other consumers, personal plight clients are generally interested in the price and quality 
attributes of the available options, and they want to exercise choice among options with different 
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attributes.37 As the Futures Report found, they increasingly expect “legal services to be delivered 
like all other services… in ways that are familiar to them, user-friendly, and quick.”38 Individuals’ 
needs vary, of course.39 However three key attributes distinguish actual and potential clients of 
personal plight law firms from other consumers legal services. These are (i) legal inexperience, (ii) 
“one-shotter” status, and (iii) the emotive and non-legal dimensions of the needs.

1.2.1. LEGALLY INEXPERIENCED CLIENTELE 

First, personal plight clients are usually legally inexperienced.40 Legal consciousness is patchy – 
people often fail to recognize the legal dimensions of their life problems or the assistance that 
law firms might provide.41 Unlike mid-sized or large corporate clients, they purchase legal services 
infrequently, if at all, and generally know little about the options available.42 Many actual and would-
be personal plight clients have never previously worked with a law firm, 43 at least not in a similar 
area of law. 44 Information asymmetry therefore characterizes the process of shopping for personal 
plight legal services.45 Most personal plight clients know significantly less than the law firms do 
about the quality and price characteristics of the different options available. They have difficulty 
evaluating the options in order to make a decision.46

It is difficult for clients to evaluate the quality of the service both while 
it is being delivered and after the retainer ends.

The ramifications of legal inexperience for personal plight clients do not end once the retainer 
begins. Personal plight legal services have “credence” characteristics, meaning that it is difficult for 
clients to evaluate the quality of the service both while it is being delivered and after the retainer 
ends.47 The outcome of the case is not a reliable basis for client inferences about the quality of the 
legal service.48 

A corporate client is likely to have some idea of its legal rights before it retains a firm to advance 
them, and some sense of how aggressively it wishes to pursue those rights. 49 Personal plight 
clients are much more likely to have no impression, or a mistaken impression, of their legal rights.50 
Some clients must be talked down from unreasonable positions, while other clients must have their 
resolve strengthened.51  Speaking of the latter type of client, personal injury lawyer SS said: 

my clients will come in and say ‘we need to get this behind us’. And I’ll say 
‘your trial’s a year away. I can settle your case for 50% of what it’s worth 
now, or you can get 100% of what it is now on the eve of trial, because 
the offers always go up as we get close to trial.’ Sometimes you start the 
case, you go a couple of days of trial, then you get the right offer. … So 
I’m asking you to stick with me on this. Let’s beg, borrow or steal, but you 
need to stick this out because it’s going to mean a huge difference in your 
quality of life going forward.52 
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The legal inexperience of most personal plight clients also means that their firms must translate 
between the language of the law and the client’s own language.53 Translation is important, among 
other reasons, because personal plight clients are likely to be confronted with important strategic 
decisions, for example regarding settlement. It is the legal professional’s duty to ensure that these 
decisions are informed by an understanding of the costs, risks, and benefits of the various options.54 
This often requires longer conversations and a higher level of interpersonal skills than is the case 
with an experienced corporate client.55

1.2.2. ONE-SHOTTER CLIENTELE

In addition to being legally inexperienced, personal plight clients are also usually “one-shotters” 
who are not likely to need the firm’s legal services again after the matter is resolved.56 No matter 
how wonderful one’s family law firm may be, one does not want to have a long-term relationship 
with that firm. In light of increasing specialization, one’s family law firm is increasingly unlikely to also 
be one’s real estate law firm and/or employment law firm.57

Therefore, personal plight client relationships tend to be “one-off,” and this is a challenge for legal 
professionalism in these fields. Compare them to typical relationships in the corporate client non-
contested quadrant.58  These relationships tend to be long-term and valuable to both client and 
firm. The desire to preserve the relationship encourages the firm to provide good value-for-money. 
According to “Johnson,” an Ontario lawyer cited in Jack Batten’s book Lawyers:

In the big firms the lawyers have an incentive to do a bang-up job 
because they know their clientele is going to be around with more 
work tomorrow and next month and a year later. They maintain a 
continuing relationship with their clients. But the guy in the shopping 
plaza handles one-shot stuff -- a house purchase, a divorce, a motor-
vehicle accident -- for a client who comes into his life for a couple of 
weeks and then vanishes.59

The value of the long-term relationship also encourages the corporate client to provide good 
money-for-value to its firm. Fee negotiations are not necessarily zero-sum games.

In the personal plight quadrant, the low likelihood of future dealings creates an incentive for 
opportunistic behaviour on the part of both the firm, such as underserving or overcharging, and 
the client (e.g. making meritless complaints in order to obtain discounts on the bill). The firm does 
have an interest in its reputation and in client referrals, but this is a relatively weak discipline on 
opportunism. The client faces no such discipline whatsoever. 

1.2.3. EMOTIVE AND NON-LEGAL DIMENSIONS OF PERSONAL PLIGHT LEGAL NEEDS 

The third distinctive characteristic of personal plight clients is the emotive and non-legal dimensions 
that their legal needs often involve.60 The word “plight” is apposite. The needs that bring an 
individual into a family law, personal injury, or criminal defence law office arise from personal life 
crises, which would be stressful even if they were unaccompanied by legal needs.61 
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In some (although certainly not all) cases, the emotive and non-legal dimensions of the needs 
push the practitioner toward the role of ally, 62 or even saviour for the client.63 Personal plight legal 
professionals must recognize and respond appropriately to the non-legal needs and emotive 
dimensions of their clients’ situations.64  This is not simply a matter of firms offering informal therapy 
as a side-dish to their legal services. Emotional intelligence and interpersonal skills are often 
essential to providing the core services for which the firm has been retained.65 For example, a firm 
which fails to perceive a client’s nonmonetary goals in a dispute (i.e. obtaining an apology from the 
other side) is unlikely to fully satisfy that client.66 

A firm which fails to perceive a client’s non-monetary goals in a 
dispute … is unlikely to fully satisfy that client.

To guide an individual client to an appropriate and satisfactory settlement, a personal plight 
practitioner must often take into account the shifting anger, guilt, and vindictiveness that shapes the 
client’s attitude and the attitude of the other side. For example, family lawyer FF said: 

a lot of what I do on a file is basically acting sort of as a filter for 
my clients, or I sometimes even joke that they’re outsourcing their 
higher brain functions, the ones that are responsible for emotional 
regulation and things like that, because they come to me and they 
sort of explode and what’s coming out of them is their fight or flight 
mechanism, and they landed on my lap to be the one who picks 
through that, and says which issues are the ones we need to address, 
and… guiding them towards understanding what to deal with and 
what to live with.67

Thus, along with their tendencies to legal inexperience and one-shotter status, emotional content 
is a distinctive attribute of personal plight clientele that must be taken into account in identifying 
practical innovations for the firms that serve them. 



ACCESSIBILITY, QUALITY, AND PROFITABILITY FOR PERSONAL PLIGHT LAW FIRMS: HITTING THE SWEET SPOT26

1.3. PERSONAL PLIGHT LAW FIRMS

Personal plight law firms are the focus of this research.68 Sole practitioner lawyers and boutique 
firms specializing in family law, criminal defence, plaintiff-side personal injury law, personal 
employment disputes,69 and estate litigation are all examples of personal plight law firms.70 Some 
generalists combine personal plight work with other legal work.71 Finally, independent paralegals 
doing tribunal or minor criminal defence work for individual clients are also in this category.

Personal plight law firms are ambulances at the bottom of life’s cliffs. As Richard Susskind and others 
have argued, it would be better in principle to have preventative services -- “fences” at the top of 
these cliffs, to obviate the need for ambulances.72 In some cases, legal work in a different quadrant 
may work as a cliff-top fence. For example, a well-drafted will and estate administration plan is 
preferable to even the best estate litigation work. Technology might create other cliff-top fences, 
such as the super-safe driverless cars that could eventually render much personal injury law practice 
unnecessary. However, the tectonic forces of social change and social progress tend to thrust up 
new “cliffs” just as quickly, which create need for new legal ambulances. Cyberbullying and condo-
dweller disputes are examples of new forms of personal plight creating new work for personal 
plight law firms.73

Personal plight law firms in Canada today tend to be small. Over the course of the 20th century, 
Canada’s largest law firms mostly abandoned the personal client hemisphere. New mid-size firms 
such as Axess Law and Anderson Sinclair LLP are emerging in the personal business quadrant 
but have yet to take on personal plight matters in a major way.74  While personal plight legal 
services were historically the province of general practitioners,75 practitioners and even law firms 
are increasingly specialized in a single personal plight niche.76 Ronit Dinovitzer’s 2014 survey of 
new Canadian lawyers found that, just two years after being called to the bar, 65.2% of these new 
lawyers already spend more than half of their time working in a single area of law.77

1.3.1. INNOVATION IN PERSONAL PLIGHT LEGAL SERVICES

In North America, innovation in the other three practice quadrants is more conspicuous than it is 
in personal plight. Corporate hemisphere clients and their law firms are pursuing labour savings 
through offshoring, outsourcing, and artificial intelligence.78  For uncontested personal business 
matters, automated forms from the likes of RocketLawyer and LegalZoom have made significant 
inroads.79  At first blush, “NewLaw,” in North America, seems to have skipped personal plight 
where its access-enhancing benefits are needed the most.80 Very few personal plight firms rank 
among the trailblazers identified in the CBA Futures’ innovation case studies.81  With a small 
number of interesting exceptions, innovative personal plight firms also seem to be missing from 
the work of incubators such as Ryerson’s Legal Innovation Zone, the MaRS LegalX Cluster, or Fleet 
Street Law.82
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Nevertheless, the interviews and other research undertaken for this project suggest that there is 
in fact substantial innovation within the personal plight quadrant. This innovation is in many cases 
unheralded and inconspicuous. Typically, it occurs within the small firms and solo practices that 
continue to predominate in the quadrant, and it works to the benefit of the clients of those firms. 
One goal of this book is to identify, analyze, and celebrate instances of innovation in personal plight 
legal services. A second goal is to show how regulators and professional groups can encourage 
sweet spot innovation in personal plight firms. 

1.3.2. THREE ASPIRATIONS FOR PERSONAL PLIGHT LAW FIRMS

1.3.2.1. ACCESSIBILITY

The dire access to justice problems in the personal plight legal services quadrant have been 
described.83 However, accessibility is not the only thing that matters, and it should not be our only 
aspiration for the future of personal plight legal practice. Quality and profitability are also important.

Innovation ... is in many cases unheralded and inconspicuous. 
Typically it occurs within the small firms and solo practices that 
continue to predominate in the quadrant.

1.3.2.2. QUALITY AND PROFESSIONALISM

High quality, professional legal services apply “relevant knowledge, skills and attributes in a 
manner appropriate to each matter.”84 They reflect the “5 C” duties of legal professionals to their 
clients: competence, confidentiality, conflict of interest-avoidance, candid communication, and 
commitment to the client’s cause.85 They are efficacious in improving the client’s legal outcome, but 
they are also convenient, prompt, and supportive for the client.86 High quality legal services, unlike 
static legal information, are responsive to the individual client’s specific needs. In personal plight 
matters, these may include advice, negotiation, and advocacy among other things. 

High quality legal work has positive externalities – it does good for people other than the client.87 
It supports the rule of law by helping to reconcile the client’s goals with the legitimate interests 
of the other side, the justice system, and the public.88 As the Futures Report put the point, legal 
professionalism means that lawyers must “be zealous representatives of their clients” while also 
“protect[ing] the rule of law and the administration of the legal system.”89 In most types of personal 
plight work, strong lawyer-client relationships are an essential condition of high quality legal 
services.
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1.3.2.3. PROFITABILITY

Profitable personal plight legal practice does not rely on state-funded legal aid or pro bono 
volunteerism on the part of practitioners. It is funded by the resources that the clients bring 
to the table. Economically self-sustaining innovations and practices create livelihoods for new 
practitioners, and they increase profits in existing personal plight firms. 

Profitable innovations are desirable not only because practitioners have “bills to pay,”90 (including 
student debt repayments). 91 Profitability is also desirable because there is no reasonable prospect 
that state funding and volunteered labour will be sufficient to meet the enormous unmet need 
for personal plight legal services.92 Practice models that are economically self-sustaining, but also 
accessible, will attract talented professionals to serve these clients.93 

The long-run profitability of a law firm is affected by the risks that it confronts. Being sued by 
clients, being subjected to regulatory investigation, and being “stiffed” on bills are all risks that 
personal plight firms naturally seek to minimize. Risks confronting personal plight law firms, and 
opportunities to reduce them, are major themes in this book.

Malcolm Mercer aptly observes that, while unmet legal needs are ubiquitous, there are also many 
unemployed and under-employed legal professionals.94 Why can’t the supply meet the demand? 
This book suggests that developing new practice models, and eliminating regulatory impediments 
to them, will create the conditions in which the supply of legal talent can meet the unmet demand 
in personal plight.

1.3.3. TWO OUT OF THREE: NOT GOOD ENOUGH

Accessibility, quality, and profitability are key aspirations for personal plight legal practice. It is not 
always realistic or necessary for all three to be realized in a law firm. Legal information and simple 
tools for people experiencing personal plight need not involve high quality professionalism as that 
phrase was defined above. Some personal plight legal practice never will be, and never should 
be, profitable. This includes much personal plight work for low income clients. The state and the 
profession must fund this work through donations of money and time.95

However, it is problematic that most personal plight legal practice in Canada today has only two 
of these three characteristics. Figure 2 illustrates this point. Most sources of legal help for people 
experiencing personal plight would be found in one of the three areas on Figure 2 in which only 
two circles overlap.
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Figure 2 Personal Plight Legal Practice Today

1.3.3.1. STATE-FUNDED AND PRO BONO PERSONAL PLIGHT: HIGH QUALITY AND ACCESSIBLE, BUT 
NOT PROFITABLE 

Accessibility and quality coexist, but economic self-sustainability is lacking in other practice 
contexts. State-funded legal aid supports most criminal defence, child protection, and refugee law 
cases. Pro bono volunteerism also meets some personal plight legal needs.96 A variant on pro bono 
is low bono, in which a law firm discounts fees for clients of modest means.97 (In light of the low 
rates of compensation paid by state-funded legal aid schemes, many consider these files to be a 
form of low bono.98) 

Especially in time-billed personal plight niches, firms often do “unintentional” pro bono and low 
bono work, after a client runs out of money and the firm waives or discounts its fee to allow the 
retainer to continue. Other altruistic practice models include cross-subsidization, in which a law 
firm uses profits from some files to support free or discounted work for those who cannot pay the 
market price,99 and “hybrid” or “social enterprise” firms which are legally required to pursue goals 
other than the maximization of profit.100

Clients with legally-aided and pro bono files pay little or nothing and accessibility is realized. Nor 
is there any evidence that quality and professionalism suffer when the fee is waived by the firm or 
covered by legal aid. However, the lack of profitability means that the work is dependent on the 
willingness of governments to fund it, or the willingness of legal professionals to 
sacrifice income to perform it. 
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Legal aid will always be a central pillar of personal plight work in which individuals confront the 
state, and indeed it is constitutionally guaranteed in many such matters.101 However, legal aid 
doesn’t come close to meeting unmet demand, especially in civil personal plight niches such as 
family law. Voters are generally unenthusiastic about plans to expand legal aid.102  This may be 
because, unlike healthcare or education, the average middle-income voter does not perceive much 
prospect of ever needing to use it.103 The recent dramatic defunding of legal aid in the UK, and 
lack of negative consequences for the government that did so, illustrates its political vulnerability. 
It would not be prudent to count on major state infusions of legal aid funding in the foreseeable 
future sufficient to resolve access to justice deficits in Canada.104

Likewise, pro bono personal plight work will continue to make a commendable but small-scale 
contribution to meeting the pervasive unmet needs. As Michael Trebilcock puts the point, it is 
probably “unrealistic to expect lawyers in private practice… to devote substantial proportions of 
their time to pro bono services or to dramatically reduce fees.”105 In short, neither taxpayers nor pro 
bono volunteerism can be realistically expected to fund the personal plight work that needs to be 
done, which is not currently being done.

1.3.3.2. INTERACTIVE FORMS, WEBSITES AND ARTIFICIAL INTELLIGENCE: ACCESSIBLE AND PROFIT-
ABLE, BUT NOT PROFESSIONAL

The second overlap area on Figure 2 contains computer-based solutions such as interactive 
forms, websites and artificial intelligence.  This includes online generalized legal information, as 
distinguished from legal advice tailored to the client’s specific needs. A host of online options 
and apps exist for those with small claims court,106 family law, 107 and some other personal plight 
needs.108 People increasingly turn to these resources, and for some matters they may be perfectly 
adequate. 109 Well-known brands such as LegalZoom and RocketLawyer now offer a few basic 
automated personal plight services in addition to their many forms for uncontested matters.110 
DoNotPay, “the world’s first robot lawyer,” provides some basic personal plight legal services.111 

Artificial intelligence may one day provide customized, responsive 
legal services to people experiencing personal plight, but that day is 
not yet imminent.

These resources are, generally, highly accessible. They are available to anyone with access to a 
computer or a library. They are either free to the user or charge low fixed fees. They also have 
significant potential for profitability, or so venture capitalists seem to assume.112  However, they 
lack quality and professionalism as those terms were defined above.113 Artificial intelligence may 
one day provide customized, responsive legal services to people experiencing personal plight,114 
but that day is not yet imminent.115 As noted above, personal plight clients are typically legally 
inexperienced, and often experiencing a life crisis which gave rise to but extends beyond the 
legal need.116 They need and want professional, expert human allies to meet their legal needs.117 
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While the internet is rapidly increasing access to legal information, it is not yet replicating the other 
elements of legal professionalism that personal plight clients need and want.118

1.3.3.3. PRIVATE SECTOR PERSONAL PLIGHT WORK: PROFESSIONAL AND PROFITABLE, BUT NOT 
ACCESSIBLE

Finally, traditional law firms doing civil personal plight work are found in the lower overlap area 
on Figure 2. They typically have strong legal professionalism and are economically self-sustaining. 
There is no evidence of a work quality or professionalism crisis in these firms: client satisfaction with 
the work itself seems to be relatively high.119 According to 2014 National Legal Problems Survey, 
81% of Canadians who consulted lawyers regarding an everyday legal need found the advice they 
received to be helpful.120 The proportion of these lawyers who are subject to meritorious complaints 
or negligence actions, or to any type of professional discipline, is very small.121 

Civil personal plight practice is also generally economically self-sustaining in Canada.122 It can be 
quite profitable for firms, although results naturally vary across niches and practice environments. 
Accessibility for clients and potential clients is what is missing. Steep financial and non-financial 
barriers stand between individuals experiencing civil personal plight matters and the private sector 
law firms which do this work, especially in time-billed practices.123

1.4. THE SWEET SPOT

At the centre of Figure 2 is the “sweet spot” of personal plight legal practice, in which services are 
accessible, as well as high quality, and profitable for the firms that offer them. The argument of 
this book is not that all personal plight services should crowd into this area.124 The argument is that 
moving more private sector personal plight law practice into the sweet spot would be a major leap 
forward. Thus, the goal of this book is to identify the innovations that can bring personal plight law 
firm into this sweet spot. 

Figure 3 Five Paths into the Sweet Spot
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This book proposes five paths into the sweet spot. Chapter 2 considers the opportunities and 
challenges involved in offering price certainty to clients, through flat, capped and contingent fees. 
Deferred payment (Chapter 3) is another fee structure option that can promote firm accessibility 
and profitability if the attendant risks can be managed. Chapter 4 explores diversification of services 
by personal plight firms, with a special focus on price-quality tiers and unbundling. Vertical division 
of labour, analyzed in Chapter 5, means intelligently delegating the work involved in personal plight 
legal practice to humans and machines in order to preserve quality while cutting costs. Chapters 6 
and 7 focus on horizontal division of labour. The means reaching out “laterally” to legal and non-
legal human professionals with skill sets that foster high quality, accessible, and profitable personal 
plight legal practice. Finally, Chapter 8 considers the potential of first large personal plight firms, 
and then small ones, to adopt the innovations described in this book. 

To follow these paths into the sweet spot, personal plight law firms must understand and manage 
risk, make appropriate investments, and remain cognitively open to non-traditional sources of 
innovation. Regulators and professional groups have a key role in helping them to do so. Specific 
recommendations to firms and to regulators are identified in boldface, and collected in the 
Appendix of this book.
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CHAPTER 2
PRICE CERTAINTY

The unaffordability of legal fees is the best known barrier to the accessibility of personal plight legal 
services.125 High-quality and professional legal services may never be cheap, so long as law and 
procedure remain as complex they presently are. However, their unaffordability cannot be entirely 
attributed to high average fees per case. Nor can the unaffordability problem be entirely attributed 
to the scarcity of licensed practitioners inflating lawyer fees and incomes.126 In fact, many personal 
plight lawyers will ruefully acknowledge that if they needed their own firms’ services, they would 
be hard-pressed to afford them.127 Personal plight practitioners are not simply prospering at the 
expense of their clients.

Pricing structures -- as opposed to the absolute amounts being charged per file– are contributing 
in a major way to the affordability problem in personal plight legal services. Uncapped time-based 
billing and large up-front cash retainer requirements undermine the affordability of personal 
plight law firms. These pricing structures also undermine sectoral profitability by driving potential 
clients away from personal plight law firms, and into self-representation, or the abandonment 
of their legal rights.128 Conversely, innovative approaches to pricing can create significant 
economic opportunities for these firms by giving them access to the untapped markets of 
unrepresented people experiencing personal plight.129

Chapter 2 argues that offering clients price certainty is a way to move personal plight practice into 
the sweet spot where accessibility, quality, and profitability coexist. Flat fees, recovery-proportionate 
contingency fees, and legal expense insurance are among the price structures that offer this 
benefit to various degrees. Labour requirement risk -- the unpredictability of the labour necessary 
to resolve a personal plight case -- discourages firms from offering price certainty and payment 
scheduling. Nevertheless, section 2.6 will show that labour requirement risk can be eliminated, 
externalized and/or absorbed, making price-certain fees economical for firms.
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2.1. PRICE CERTAINTY AND LABOUR REQUIREMENT RISK

“This guy said ‘...lawyers, it’s like getting in a cab and saying to the 
driver ‘put the meter on and just drive.’ ... It was a very simple way of 
putting a very fundamental problem. It’s not about the sticker price, 
it’s about the lack of certainty. And so when you drill down and get 
underneath that, the thing that really adds value for clients is price 
certainty.” 130

To a person with a personal plight legal need, a blank cheque often seems to be the price of entry 
to a law firm that can help.131 In non-tort personal plight matters, uncapped time-based billing 
remains pervasive in North America.132 Often, time-billing firms are unable or unwilling to predict 
at the outset of a retainer the total amount that will be charged once all the hours are tallied.133 The 
firm might provide a “ballpark” estimate of the final bill at the outset of the retainer.134 However, 
the “ballpark” range may be too wide to provide much comfort to the client. For example, $13,638 
is the average Canadian firm’s cumulative fee for a contested divorce.135 However, in the first 
meeting the client might well be told that the final price could be as little as $500 (if a single letter 
to the other side leads to a mutually acceptable settlement) or as much as $25,000 (if a trial proves 
necessary).136 As estate litigator HH put the point, “if you went to your plumber and ask how much 
is this going to cost and they say between 5 dollars and 5 thousand dollars, would you be satisfied 
with that? Probably not.”137 

The price uncertainty of time-based billing is a source of significant dissatisfaction for personal 
plight clients.138 There are few if any other major expenditures in the average person’s life that 
require acceptance of so much risk. Although undesirable for all law firm clients (and all consumers 
generally),139 price uncertainty is generally even more problematic for personal plight clients than 
it is in the other three practice quadrants.140 In uncontested matters, both corporate and individual 
clients are more likely to find firms offering price certainty, e.g. through flat fees or predictable 
annual budgets.141 Meanwhile in the corporate litigation practice quadrant, the unpredictability of 
legal cost for an individual litigation file may not present problems, if the client has many such files 
each year.142 

2.2. LABOUR REQUIREMENT RISK 

Law firms are not dogmatically committed to uncapped time-based billing.143 They are likely to offer 
flat fees when they encounter uncontested matters. For example, many family lawyers offer flat fees 
for drafting premarital agreements on consent, or divorces in which the parties are in agreement on 
all terms and require only the court’s formal granting of divorce.144 

However, in contested non-tort personal plight cases, firms value uncapped time-based billing 
because of the unpredictability of the labour requirements to resolve a case.145 Today’s personal 
plight firms are essentially in the business of selling their expert labour.146 Labour requirement risk 
simply means that the quantity of labour required to resolve any given personal plight case is hard 
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to predict at the outset. A ‘runaway engagement’ consuming seemingly endless hours is possible.147 
Even among garden variety files, there can be significant variation in the labour required.148 

Labour requirement risk is a function of three factors: (i) unpredictable legal complexity, (ii) 
unpredictable adversary behaviour, and (iii) unpredictable client behaviour. First, the legal/
procedural complexity of the matter may be unpredictable at the outset.149 Judges’ decisions are 
hard to anticipate, as is the complexity of the facts and law that the firm will have to master. Second, 
the behaviour of the other side is hard to predict. They may or may not “dig in their heels” and 
refuse to settle; they may or may not launch numerous procedural motions. According to some 
lawyers, if the adversary is self-represented this form of unpredictability is compounded.150

The client’s own behaviour is the third unpredictable factor that affects the firm’s labour input 
requirements.151 Communicating with clients is a core ethical duty of lawyers,152 as well as a 
practical imperative in a service business such as law. Thus, if a firm quoted a flat fee of $15,000 
on the assumption that 50 hours of work would suffice, but the client’s unusual demands (perhaps 
combined with the adversary’s unusual intransigence and unexpected factual wrinkles) drive that 
labour requirement up to 80 hours, then the firm may end up working for an hourly rate which does 
not even cover its overhead.153  

Family lawyer “TT” noted that time-based billing encourages the client to moderate his or her 
demands on the firm. From TT’s point of view, the problem with flat fees is that:

if I say to someone I’m going to do a case conference brief for you 
and I’m going to bill you $2000, my experience will be, they would 
want a 50-page case conference brief now, and 30 revisions to it. If 
they’re paying for that, they would never pay for that.154 

Unpredictable legal complexity, unpredictable adversary behaviour, and unpredictable client 
behaviour can dramatically affect the time which the firm will have to spend on the file.155 Whether 
the matter will settle, and when it will settle, are key variables in this regard. One family lawyer 
reported that although she “tr[ies] as much as possible to create efficiencies… invariably every 
file will always have something that makes it unique and makes it not fit into ... the standards and 
routines that you’ve tried to establish and put into place.” 156 This makes it more difficult to “price” a 
case at the outset.

Labour requirement risk varies among personal plight practice niches. 157 It is high in family law, 
according to Ontario practitioners, because of “wildcard” factors such as the unpredictable number 
and complexity of motions.158 Lawyer QQ, who will quote flat rates for Small Claims Court matters, 
will not do so for Superior Court of Justice matters. This is because, in the latter forum, there is 
much greater potential for unexpected motions and procedural wrinkles which would inflate the 
time requirements.159  
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At the initial consultation, the client’s apparent personality may affect 
the lawyer’s willingness to offer price certainty.

Within a practice area, other variables affect a firm’s perceived risk and therefore its willingness to 
offer price certainty. Lawyer NN is open to flat fees in family law cases, but not if the other side is 
unrepresented because without a lawyer’s advice she perceives a greater risk that her adversary 
will be intransigent.160 At the initial consultation, the client’s apparent personality may affect the 
lawyer’s willingness to offer price certainty, insofar as some clients seem more likely to demand large 
quantities of the lawyer’s time.161 Some personal plight lawyers feel safe offering price certainty 
at a certain stage in a case (e.g. pleadings) but not others (e.g. a motion).162 Criminal lawyer C2, 
who generally does work on a flat fee basis, tries to “avoid criminal harassment charges and fraud. 
Criminal harassment because they start harassing you. Generally speaking we will be harassed by 
them now. They call, fax you, email you; it never stops.”163 The common theme is that the firm’s 
perception of labour uncertainty risk determines whether or not the client can be offered a price-
certain arrangement such as a flat or contingency fee.

2.3. THE FEASIBILITY OF PRICE CERTAINTY 

While labour requirement risk is endemic in personal plight matters, it is equally clear that increasing 
price certainty is possible for these firms.  Some respondents suggested that labour requirement 
risk is overblown by their more conservative colleagues, or that the risk can be avoided or 
managed.  Alberta family law practitioner E2 stated that while “lawyers will say ‘I can’t quote a price 
because it’s just too uncertain,’ I don’t think it’s uncertain having done this for just about 30 years…
more things are same than they are different.”164 Another, who had worked in several different 
niches, said that he does not

see any reason why a lawyer cannot pretty much closely estimate 
what legal fees would be for a particular step in litigation. Any type 
of litigation… I think the problem with litigation the way I see it being 
practiced is that if you don’t determine what the end result should be 
for your client - an appropriate result - you lose sight of that and get 
into these letter exchanges.165

F2 is the co-founder of a consumer law firm offering fixed fees. He argued that when lawyers 
complain about the unpredictability of litigation, all they

are saying when they say that is there is variation in the process. But 
in the statistical model there is variation in every process. There is 
variation in the insurance market but it doesn’t mean that you can’t 
figure out a premium based on an aggregate sample which has basic 
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statistical models that say we should be charging this. You lose some 
on some. You gain some on the others. You present a premium and 
you move… Aggregation of varying risk is insurance and that lawyers 
suck at it is not an excuse not to try it.166

Some personal plight law firms have already moved past uncapped time-based billing. Plaintiff-side 
personal injury lawyers typically offer a “no-win, no-fee” commitment, with fees guaranteed to be 
proportionate to the amount recovered.167 FlatLaw, “Canada’s Flat Rate Legal Marketplace,” has a 
page of offers to the public from Canadian lawyers to provide various litigation-related services for 
flat prices which are listed on the site.168 Client-paid (as opposed to legally aided) criminal defence 
practice in Ontario is typically billed on a “flat rate per stage” basis, with a certain amount being 
charged to take a case to a certain milestone.169 It is also common for Small Claims Court and 
administrative tribunal matters to be billed on a flat rate basis.170 Below, retainer models will be 
analyzed in terms of price certainty and labour requirement risk,171 and practical mechanisms will be 
proposed to handle the risk.172 

2.4. ADVANTAGES OF PRICE CERTAINTY FOR FIRMS AND CLIENTS

However, it is worthwhile to first elaborate on the claim that price certainty can bring personal 
plight firms into the “sweet spot.” In addition to accessibility, price certainty can also enhance the 
profitability, quality, and professionalism of personal plight legal services.

2.4.1. PRICE CERTAINTY IMPROVES PROFITABILITY 

Adopting price-certain fees might augment a personal plight firm’s profitability both in the short run 
and in the long run. In the short run, it offers clients a valued benefit, for which they are probably 
willing to pay. Calgary family lawyer Lonny Balbi (a proponent of flat fees) reports that, in many 
cases, clients are willing to “pay a premium” to shift this risk to the firm.173 If so, a firm switching 
from time-based to flat fees could set those fees at levels that would produce higher revenues per 
file than the uncapped time-based fees did. Clients might still prefer this firm to its time-billing 
competitors, because this firm is offering price certainty, and assuming risk that the firm is better 
positioned to accept than the client is. As noted above, lawyers report that personal plight clients 
consistently prefer options that eliminate or reduce price uncertainty.174 

A firm switching from time-based to flat fees could set those fees at 
levels that would produce higher revenues per file than the uncapped 
time-based fees did.
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In the long run, more price-certain models such as flat and recovery-proportionate contingency fees 
can incentivize personal plight firms to make investments that increase their long run profitability.175 
First, unlike time-based billing,176 they incentivize investments in efficiency: reducing the input of 
time required to produce results for clients.177 While it is true that a firm’s labour requirement to 
resolve a personal plight case depends on the behaviour of the court, adversary, and client,178 it also 
depends greatly on the firm’s own work practices. More price-certain billing gives the firm a bonus 
for making these practices more efficient.179 A family lawyer described the helpful incentives of flat 
fee billing:

If you can deliver that product in less time, now it becomes a 
return on your quote…. there’s a disincentive to screw around and 
over-research… [and write] letters back and forth. There’s waste. I 
think if you flat-fee something and you have a good idea that it’s a 
reasonable number, I think it has real potential. Because then… the 
incentive is to actually deliver quicker, not longer. It takes away ‘might 
as well do 20 hours or research’ whether it’s going to help my client 
or not… over the long run you end up making more money. Because 
what you do is become more efficient.180

For example, consider a family law firm that bills by the hour and charges an average of $20,000 
per divorce file. This firm switches to price-certain billing (some combination of flat, capped, and 
contingency). Now incentivized to find faster ways to get results and to economize on labour 
inputs, the firm becomes more efficient. The average fee remains $20,000 per file, but the firm’s 
lawyers and other staff earn that sum with fewer hours of work. They can now spend more time at 
the cottage or take on pro bono files while maintaining partner draws, or else take on more paying 
cases for more revenue. 

Providing a flat-fee service satisfactorily often leads to other opportunities from the same 
client. F2, whose firm offers will-drafting for fixed fees, explains that

we’re very well aware that 99 dollars means 99 dollars times two 
because you are bringing in your wife, plus powers of attorney for 
79 dollars each, plus your will storage of 29 dollars, so that’s now 
coming up to 520 dollars in an hour. Plus they are also giving us 
probate when they die which is an extra 1200 bucks all for an hour 
of service... at the end of the day it doesn’t mean we have to go 
hungry.181

A similar “door-crasher” benefit might favour personal plight firms that offer at least some flat fee 
legal services.
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2.4.2. PRICE CERTAINTY IMPROVES QUALITY

Quality and professionalism are among the necessary characteristics of “sweet spot” personal 
plight legal services.182 Uncapped time-based billing poses threats to lawyer-client relationships 
and therefore to these virtues.183 Several lawyers reported that unpleasantly surprising time-based 
bills are a major source of collections problems and client complaints to regulators.184 According to 
employment lawyer YY, the 

tension that is created between lawyers and clients about legal fees 
[is] counterproductive to a good work relationship. … it’s palpable. 
Either they’re not contacting you because they don’t want to be 
in contact and they’re afraid you’ll ask about legal fees or you as a 
lawyer feel resentment because you are working on something on 
terms you didn’t agree to initially.185

Respondent B2 retained a lawyer for civil litigation while she was herself in law school. B2 
subsequently became a self-represented litigant in her case, and was later called to the bar. As a 
client, B2 said, she “really hated the whole ticking-clock thing.” 186 Because of time-based billing, B2 
found that in meetings with her lawyer she would “get very nervous and really try to focus on only 
the emergency issues,” leaving her “ignorant” of the larger overarching issues in the case such as 
the possibility of cost awards and settlement strategy.187

Open-ended time-based billing creates incentives which undermine legal professionalism. This 
pricing model gives unethical firms a reason to submit false dockets,188 or intentionally “rag the 
puck” – spending and billing time which does not improve the client’s outcome.189 Even completely 
ethical firms are nudged by time-based billing to “over-serve” -- to spend client-paid time 
improving their work product to an excessively high quality.190 Sean Robichaud aptly describes the 
result of combining uncapped time-based billing with lawyers’ personal tendencies:

We as lawyers are usually idealistically driven by the same thing 
the client is: we want to win – whatever “win” means in the 
circumstances.  Because of that, lawyers will work very long hours and 
tirelessly to “win” or obtain a favourable result for our clients.  This 
work ethic works well for the client insofar as end-game results, but 
translates poorly when they obtain the bill.  Combining an objective 
to win, a strong work ethic, and an hourly rate will always result in 
shock and disappointment to the client, no matter how favourable the 
result.191
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Of course, flat and contingent fees pose their own threats to professionalism and lawyer-client 
relationships: under-service in the former case and, arguably, premature settlement in the latter.192 
However, these fee systems base the client’s bill on something the client values: a settlement or 
award, or at least a work product such as a factum. Time-based billing is based on something 
the client is unlikely to value: how much time was spent by the firm.193 Thus, it is plausible that 
a move to price certainty can improve client satisfaction, lawyer-client relationships and 
professionalism, as well as affordability and profitability in personal plight law practice.

2.5. PRICE CERTAIN RETAINER OPTIONS

Price certainty is a promising path into the sweet spot because it can improve the accessibility, 
profitability, and professionalism of personal plight services. How can more personal plight firms 
offer more clients more price certainty in more cases, despite labour requirement risk? The first 
step is to conceptualize price certainty as a spectrum along which legal service billing models can 
be placed. Those that offer the client more certainty generally (although not invariably) require 
the firm to assume more labour requirement risk and thereby affect firm profitability at least in the 
short term. Figure 4 plots these retainer options graphically. A personal plight firm which moves 
its pricing rightwards and downwards on the price certainty/labour requirement risk spectrum will 
move towards the sweet spot.194

Figure 4 Labour Requirement Risk/Price Certainty Spectrum
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2.5.1. DISCRETIONARY “SERVICES RENDERED” BILLING

In terms of price certainty, uncapped time-based billing was actually an improvement on the 
model that it supplanted. With the “discretionary billing” approach that was common before the 
mid-20th century, a law firm would choose a price after the work was completed, describing the 
work in a general way or simply as “services rendered.”195 An element of discretion in billing has 
advantages: the bill might thereby better reflect legitimate factors such as the value obtained by 
the client or the urgency demanded by the client.196 Litigator B2 argued that discretion should be 
applied, for example, to waive fees for hours spent to correct the firm’s own mistake.197 However, 
discretionary billing clearly belongs at the left-most extremity of the price certainty chart. Under 
purely discretionary billing, the client lacks even the certainty that the bill will be proportionate to 
the firm’s labour on the file.198

2.5.2. UNCAPPED TIME-BASED BILLING 

In major personal plight practice areas such as family law, estate litigation, and general civil 
litigation, fees in Canada and the United States are usually calculated on the basis of time billed by 
one or more individuals within the firm.199 Although time may be charged on a daily (per diem),200 or 
even monthly basis,201 six-minute increments are standard. Six-minute increment time-based billing 
completely protects the firm from labour requirement risk: no matter how long it takes, the retainer 
entitles the firm to payment for every six minutes billed.202 However, it exposes personal plight 
clients to profound price uncertainty. YY, a plaintiff-side employment lawyer, who abandoned this 
approach, said that he now

[doesn’t] bill anything on an hourly basis. [Clients] have expressed 
a lot of concern about lawyers and hourly rates because they have 
no control about the amount of hours that a lawyer will spend. So 
whether he is doing $50 or $300 an hour it can still end up being a 
lot of money and it is not predictable.203 

With remarkable consistency, personal plight lawyers who have offered clients a choice between 
an uncapped time-based fee and an alternative with greater price certainty told the author that 
almost all clients choose the latter option.204 One firm (outside of Canada) offers all family law clients 
a choice between a flat price and an hourly rate, and “90% of them will choose the flat price.”205 
A personal injury lawyer who gives a choice between hourly and contingency fees said that 90% 
of his clients also choose contingency. 206 This is evidence of the importance of price certainty to 
accessibility, and of the powerful opportunity open to firms that can find ways to offer it.
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2.5.3. FLAT AND CAPPED BILLING

Flat and capped fees are located to the right of time-based billing on the Labour Requirement Risk/
Price Certainty Spectrum in Figure 4. Flat fees (also known as block fees) are the simplest way to 
offer price certainty to personal plight clients. The fee is a predetermined amount that will not vary 
with the time spent by the firm, or the outcome of the case. “The best thing about a [flat rate],” 
Windsor lawyer QQ said, “is that the client, whether they like the number or not, they know what it 
is.”207 Flat fees in personal plight matters typically create labour requirement risk for the firm, for the 
reasons explained above,208, but section 2.6 will argue that these risks can be addressed.

Under a capped fee system, time is docketed and billed but the bill is guaranteed not to exceed a 
predetermined amount.209 A cap, of course, would need to be lower than the largest amount that 
could realistically be billed in order to offer any real price certainty to the client. Structurally, flat 
and capped fees offer equal degrees of price certainty to the client. The difference is that the latter 
offers the client the upside possibility of a lower fee if labour requirements prove to be relatively 
moderate. Conversely, it also deprives the firm of the upside possibility of high per-hour revenue in 
the event of modest labour requirements.

Sam Glover argues that flat fees should be used instead of capped fees in most cases. The upside 
opportunity to earn a high rate per hour, Glover suggests, is reasonable compensation for the firm’s 
acceptance of labour requirement risk.210  An interesting variant is the “soft cap” offered by Toronto 
lawyer BB. His retainer promises to bill hours above a certain number at a greatly discounted rate of 
$50 per hour.211

2.5.3.1. TASK FEE/CAP BILLING

Under the rubric of flat and capped fees, there are several models with different price certainty 
and risk allocation characteristics. Usually least risky to the firm is the Task Fee/Cap charged for a 
specified task to be completed by the firm. In this model, a flat fee is quoted to, for example, draft 
and file a statement of claim or defence.212 Toronto litigator Mick Hassell’s “litigation garage,” for 
example, offers to “review materials for a Court appearance and give advice on how to present 
your case” for $750.213 

Under this model the client continues to bear the risk of the matter settling later rather than sooner, 
as well as the risk of new issues being added to the litigation. However, Alberta family lawyer 
E2 suggests that these risks are, at least psychologically, easier for clients to bear than the total 
uncertainty of open-ended time-based billing:

Usually clients will understand: ‘you want me to deal with an interim 
support matter’ or ‘you want me to deal with child support variation’. 
And then halfway through the husband files application to vary 
custody. It’s easy to say this project is based on these parameters, 
now within those parameters if it takes me more time then it’s my 
problem, but if there’s an additional parameter we didn’t agree, then 
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there’s a project change. It’s like an add-on to a homebuilder. If you 
tell me you want a pool after we’ve started construction, no one’s 
going to think you’re unreasonable when you say OK we have to give 
you a new quote.214

2.5.3.2. MILESTONE FEE/CAP BILLING

The Milestone Fee/Cap is charged in exchange for getting the case to a certain stage.215 For 
example, Sarnia lawyer KK offers to represent a client in a Small Claims Court matter up to trial, with 
further payment being required if a trial is necessary.216 Criminal lawyer C2 told me that he might 
require $7,500 to represent an individual charged with domestic assault up to the judicial pretrial, 
and $3,000 for each day in court after that.217  However, the fee for the trial phase would be capped 
at the rate applicable for two days, even if the trial were actually to require three or four days.218

’Milestone’ flat fees seem, in many personal plight practice contexts, 
to reflect an appropriate allocation of risk between client and firm.

The Milestone Fee/Cap is located northeast of the Task Fee/Cap on Figure 4, because it typically 
gives the client somewhat more price certainty and requires the firm to accept somewhat more 
risk. This is because the number of discrete tasks required to get to resolution is typically less 
predictable than the number of milestones. Most personal plight cases might settle early or 
settle late, or fail to settle at all, thus requiring labour-intensive motion and/or trial advocacy. The 
client with a milestone fee/cap retainer obtains price certainty for the period leading up to the 
milestone, but bears the risk that the matter will settle late or not settle at all, thereby necessitating 
further litigation stages and further fees. The firm still bears the risk that, within a particular stage, 
the behaviour of the court, adversary, or client will necessitate a greater-than-expected resource 
expenditure. However, the firm will be paid again, or freed from further commitment, if the matter 
continues beyond the milestone. The firm also retains the flexibility to adjust quotes of subsequent 
milestone fees in order to encourage the client to settle or continue litigating, based on the firm’s 
perception of the client’s best interest.219 “Milestone” flat fees seem, in many personal plight 
practice contexts, to reflect an appropriate allocation of risk between client and firm.  Criminal 
lawyer C2, for example, says:

people look at that and say that’s worth it to me. If I get my charges 
withdrawn for $7500 that’s a number I can live with. Sometimes it 
works well because it is not much work at all. Other times we should 
have charged $30,000. It’s enough where we can safely work in those 
parameters.220
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2.5.3.3. RESOLUTION FEE/CAP BILLING

Very high price certainty is offered by the Resolution Fee/Cap, which is at the upper-right hand 
corner of Figure 4. Here, the firm commits to meet the client’s entire legal need in exchange for a 
single pre-determined amount or maximum. The client is guaranteed at the outset that the case 
will be resolved through adjudication or acceptable settlement in exchange for $15,000. She knows 
that she has $15,000 in a savings account, or she knows where she can borrow it. The fee may 
be a substantial burden, but she need not worry about the risk that it will actually cost $25,000 or 
$40,000 to resolve her case.

While common for non-contested personal business needs, such as will-drafting or representation in 
a residential real estate transaction, 221 this model is less common for personal plight matters due to 
the high labour requirement uncertainty risk which it imposes on the firm.222 Some criminal defence 
lawyers do bill clients on this basis,223 and at least one large American “franchise” firm offered 
family law services on this basis in the 1990s.224 The Resolution Fee/Cap may also be feasible if the 
personal plight legal need is fairly discrete. For example, one former family lawyer offered what was 
effectively a flat or soft-capped fee to obtain an increase in child support for a client. She absorbed 
the risk of increased labour demands arising from the other side’s conduct:

Clients come in and say what would it cost me for a variation, his 
income went up... I would say that should be about $2000-$2500. If it 
went along the way of just being paperwork and drafting the papers 
that’s what the time would be. Some people it wasn’t that easy but 
why should they have to pay a lot more. I’m not saying I wouldn’t 
bill an extra $250 but I didn’t bill double it because the client on the 
other side was making it longer. 225

2.5.4. ADVERTISED VS. QUOTED FLAT FEES 

Flat fees for personal plight legal services are sometimes advertised to the world at large. Flatlaw 
and the Family Law Self-Rep Providers’ Directory advertise prices for various service packages from 
participating firms.226 Toronto firm Olanyi Parsons offers on Flatlaw to draft and file any application 
to the Ontario Human Rights Tribunal for $2500.227 Under rules in most Canadian provinces, firms 
may advertise prices so long as the advertising is not misleading.228 Advertising specific flat fees 
offers strong price certainty: the client knows what the flat fee will be before he or she even visits 
the firm.229 Advertised milestone fees are therefore close to the upper right-hand corner of the 
Labour Requirement Risk/Price Certainty Spectrum (Figure 4). 

C2 says he can predict ‘from the get-go typically when people are 
going to be problematic clients,’ and he might adjust his quote 
accordingly.
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However, much greater security for the firm can be obtained, with only modestly reduced price 
certainty to the client, if the flat fee is quoted after the initial client consultation. After meeting 
the client and learning about his or her needs, the firm can appreciate many of the legal issues 
and client behaviour issues (and perhaps some of the adversary behaviour issues) that will drive 
the labour requirement, and can quote accordingly.230 For example, criminal defender C2 quotes 
a block fee on most domestic assault cases, but the quote will increase, based on the initial 
consultation, if unusual complexity seems likely.231 C2 also says that he can predict “from the get 
go typically when people are going to be problematic clients,” and he might adjust his quote 
accordingly.232

There is a large incorporated law firm (not currently operating in North America) that recently 
introduced flat fees for all contested family law matters. “DD,” the firm’s CEO, told the author that 
before doing so the firm identified “40 or 50 scopes of work” in family law and assigned a flat price 
to each.233 The firm then developed “a way of triaging cases to assess very early which particular 
scope of work is best suited to that client’s needs.”234 Thus, by contrast to the Flatlaw offers, “it 
doesn’t mean that every family law client who contacts us the price is $4,000, but every family law 
client that contacts is going to be offered a flat price.”235 An Ontario firm which does some low-
conflict family law work (e.g. negotiating separation agreements) on a flat fee basis described a 
similar process.236

Other personal plight practitioners use a more informal process to quote flat fees after 
consultations. For example, a Toronto civil litigator told me that he quotes capped litigation fees as 
follows:

in the intake retainer process, we establish what the client wants, and 
what I can do, and I propose a budget. So if, for example, someone 
wanted me to review a defence that they drafted, and say they found 
me through JusticeNet, as an example, I might propose a four hour... 
maybe a six hour budget. So I’ll say let’s spend one hour meeting, I 
will spend three or four hours reviewing your document and doing 
some research if necessary, and we’ll spend another hour where I 
meet up with you, report to you. So that’s six hours, and put that in 
the retainer so spend approximately one hour doing this, three or 
four doing that, another one doing this. So they know exactly where 
the time is going., and I tell them I’m going to bill you hourly and if 
there’s anything left over in the retainer I return it to you.237
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2.5.5. ESCAPE HATCH RIDER

Escape hatch riders in flat/capped retainers provide that if labour demands exceed a certain threshold (or if 
certain events occur that can be expected to substantially increase labour requirements), then the retainer 
will end unless a further fee is paid. They reduce the firm’s risk at the expense of the client’s price certainty. 
Thus, adding such a rider to any of the retainers in Figure 4 moves it rightwards and upwards. 

Hamilton criminal defender A2 said that this is a common retainer term in his practice area, applicable 
to “clients who didn’t really tell you the whole story and then you find out later the situation is a lot more 
complicated than they led it on to be.”238 Sociologist Jerry Van Hoy observed the negotiation of a family 
law retainer at a large American “franchise” law firm in the 1990s, in which the flat fee was conditional on 
no more than two court appearances being required.239

Windsor lawyer NN reports that in her family law cases, “we typically try to start with flat rate for instance 
for a separation agreement [but] if it goes in excess of this many hours and a lot of bantering back and 
forth then we will have to talk about an hourly rate.”240 This escape hatch is unlocked in roughly half of NN’s 
cases.241 If it is unlocked, then the client is given the choice between ending the retainer and paying NN’s 
firm an additional fee.242 

As noted above, one major source of labour requirement risk is the unpredictability of the client’s own 
communication demands on the firm.243 Unlike legal/procedural complexity and unpredictable adversary 
behaviour, the client herself largely controls this element. The client decides, for example how many times 
to email or phone the firm per week. Firms concerned about the labour requirement risk involved 
in fixed fees should consider using “escape hatch” riders allowing the firm to apply a time-billed 
surcharge for time responding to client communications after a specified number of hours per month.

2.5.6. RECOVERY-PROPORTIONATE CONTINGENCY FEE 

The North American-style contingency retainer also offers clients a degree of price certainty. Here the 
client is assured that, if money is recovered through settlement or adjudication, the price of the legal 
service will be a predetermined percentage of the amount recovered.244 The absolute dollar amount of 
the fee lacks the certainty offered by flat/capped fees.  However, the fee’s proportionality to the amount 
recovered is guaranteed. Thus, on Figure 4 the Recovery-Proportionate Contingency Fee is located 
midway along the “price certainty to client” axis. Recovery-proportionate contingency fees pose significant 
labour requirement risk to the firm, as well as “litigation risk” (the risk of recovering nothing or less than 
expected).245 For this reason, these retainers are located at the top end of Figure 4. Still, the arguments 
presented in section 3.4.4 support the view that appropriately regulated and competitive contingency fees 
are a great example of a “sweet spot” approach to personal plight legal practice because they offer clients 
both price certainty and deferred payment.

The contingency arrangement deters premature settlement at a stage when 
clients might be tempted by a lowball offer from the other side.
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Recovery-proportionate contingency fees can be deployed in creative hybrid approaches to 
pricing.246 Two personal plight lawyers told the author that they would charge a flat fee for the early 
stages of a case, followed by (if necessary) a contingency arrangement for later stages and trial.247 
One of these two suggested that the contingency arrangement deters premature settlement at a 
stage when clients might be tempted by a lowball offer from the other side.248 

The contingency arrangement may be fixed, for example 20% of the amount recovered. It may 
also be “tiered,” for example 15% of a pre-trial settlement or 25% of a trial award.249 The latter 
arrangement is slightly southwest of the former on the price certainty spectrum.250 The “lodestar” 
contingency fee (in which the fee is calculated on the basis of time billed multiplied by a factor to 
reward the firm’s success) does not offer this form of price certainty, although it does offer the “no-
win-no-fee rider,” which is explained in the next section. 

2.5.7. NO-WIN-NO-FEE RIDER

The no-win-no-fee rider is another powerful price certainty mechanism for personal plight cases. 
This rider states that, in the event that nothing is recovered for the client through adjudication or 
settlement, no fee will be charged. The rider may or may not also provide that the firm will absorb 
the cost of disbursements.251 Thus, although the client may not have any certainty about what the 
fee will be if there is some success (depending on the pricing arrangement), she has certainty that 
there will be no fee if there is no success. The firm, correspondingly, absorbs the risk of putting 
hours into a case which will produce no revenue if it fails completely.

The no-win-no-fee rider is routine in personal injury practice, and not uncommon in other spheres 
such as employee-side employment law. It is best known as a corollary of contingency billing, in 
both its recovery-proportionate and lodestar variants. In the lodestar variant, the client typically 
“pays for” the no-win-no-fee rider by agreeing to an arrangement which produces more than the 
prevailing hourly rate if the firm succeeds.252

Although contingency fees typically come with no-win-no-fee riders, it is worth noting that a 
retainer could include one but not the other of these features. For example, a firm could charge 
an upfront or monthly flat fee to work on a case, along with a recovery-proportionate contingency 
bonus.253 A no-win-no-fee guarantee could be added to non-contingency billing arrangements 
as well, so long as there is an unequivocal indication of whether there was a “win” or not.  For 
example, time-billing lawyers seeking monetary remedies for their clients sometimes take cases 
“on spec,” meaning that the client will not be expected to pay unless money is recovered for the 
client.254 The “on spec” model is sometimes used in family law (a niche in which contingency billing 
is rare and is forbidden in Ontario), and is also used in estate litigation.255 It was also common for 
personal injury matters in the United Kingdom and in Ontario prior to the legalization of formal 
contingency arrangements for these matters.256 

The no-win-no-fee rider could also be appended to a flat fee retainer. For example, a flat milestone 
fee to represent a client through mediation could be payable if and only if a mutually acceptable 
settlement is reached in that mediation. A client might accept a significantly 
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higher flat rate in exchange for the price certainty offered by this rider. Nor is there any reason in 
principle why a no-win-no-fee guarantee could not be offered if the remedy being sought is non-
monetary, e.g. in a contested immigration file. There are various creative opportunities available to 
allocate different types of risk between firm and client, in order to produce sweet spot retainers.

2.5.8. LEGAL EXPENSE INSURANCE 

Moving southeast on Figure 4 generally means moving toward the sweet spot. Special attention 
should therefore be paid to the retainer model located in the “southeastern “corner of the figure. 
Legal expense insurance (LEI) – if it will actually cover a policyholder’s entire time-billed fee for 
personal plight legal services – offers the ultimate in price certainty without imposing any labour 
requirement risk whatsoever on the firm.257 

Under LEI, the policyholder pays a set monthly premium before the legal need arises, and the 
LEI-provider pays the personal plight firm’s fee.258 The client need pay nothing further (or only a 
fixed deductible) when the legal service is provided. This price certainty makes the service quite 
accessible.259 In some European countries, up to 75% of the population is covered by LEI. 260 Some 
LEI plans, especially those purchased by employers or unions to cover large numbers of employees, 
offer significant benefits for personal plight legal needs.261 For example, the plan for members of 
Canada’s Unifor union will pay up to $3,300 to fund a lawyer for common personal plight needs, 
including family law and criminal defence.262 

At least in North America, most LEI plans exclude many of the most 
needed and least accessible personal plight legal services, such as 
contested family law matters.

However, at least in North America, most LEI plans exclude many of the most needed and least 
accessible personal plight legal services (such as contested family law matters),263 or offer only 
limited help for these needs (e.g. through telephone advice lines).264 The labour requirement 
uncertainty risk which afflicts these practice areas is no more attractive to insurers than it is to firms 
or clients. Plans, such as LegalShield, that are available for individual purchase (as opposed to 
collective purchase for a group of employees) provide especially meagre coverage for personal 
plight legal needs. This may reflect the fact that when individuals themselves decide whether to 
purchase the plans, adverse selection -- the fact that those more likely to make claims are more 
likely to purchase the policies -- can worsen the risk profile.265 

Price uncertainty is a major barrier to the accessibility of personal plight legal services. As indicated 
by the Labour Requirement Risk/Price Certainty Spectrum (Figure 4), there are many options for 
firms to offer their clients price certainty and thereby improve accessibility. Most of these options 
do, however, involve more labour requirement risk than uncapped time-based billing does. This 
makes them potential threats to firms’ long-run profitability, and pushes them away from the sweet 
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spot. The next section considers ways to address labour requirement risk and thereby clear a path 
toward price-certain billing. 

2.6. ADDRESSING LABOUR REQUIREMENT RISK

Practitioners know that their clients want price certainty. They know that their firms could attract 
more clients, and more revenue, if they could find workable ways to offer it. This section considers 
various opportunities to address the labour requirement risk that stands in the way of price-certain 
retainers.

2.6.1. LEGISLATIVE REFORM TO REDUCE LABOUR REQUIREMENT RISK 

Legislative reform could reduce the unpredictability of litigation procedure, and therefore labour 
requirement risk for law firms. As noted above, personal plight firms in this study’s sample are more 
willing to offer flat/capped fees for small claims court and administrative matters than they are for 
family court and general civil litigation matters. 266 This divergence seems to reflect, at least in part, 
the fact that the number of motions and the labour requirements for discovery are much easier to 
predict in the former category of cases.

It follows that reforming family court procedure and general civil procedure to bring it closer to 
small claims court and administrative tribunal procedure would reduce labour uncertainty risk 
and enable the firms to offer more price certainty on these matters.267 Further expanding the 
jurisdiction of Small Claims Court to cover higher-value disputes could have a similar effect.268 
While procedural simplicity is a virtue in of itself for a code of civil procedure, it would also have 
the desired effect of reducing labour requirement risk for personal plight firms and thereby making 
it more feasible to offer price certainty to their clients through flat/capped and contingent fees. 
Procedural simplicity also, of course, lowers the average price per case by reducing the average 
number of hours required to represent a client.269 

Of course, there are reasons why this has not yet been done. Procedural simplification may come 
at the expense of other important goals such as due process and adjudicative accuracy. Those 
who draft and reform civil procedure rules must make difficult trade-offs. Family lawyer Rob Harvie 
suggests, however, that the status quo balance is questionable given the deplorable state of access 
to civil justice in Canada:

In creating “perfect” justice, the law has become more complex, and 
that complexity adds further to the cost. Does society benefit when you 
have better justice for 10% of the population but 90% of the population 
can’t afford to implement the directives of our highest court? Perhaps 
the time has come to accept less “perfect” justice, delivered quicker 
and cheaper. 270
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2.6.2. EXTERNALIZE THE RISK : LEGAL EXPENSE INSURANCE AND THIRD PARTY  
LITIGATION FUNDING

Legal expense insurance (Section 2.5.8, above) is the only model on the Labour Requirement Risk/
Price Certainty Spectrum that offers the personal plight client high price certainty without imposing 
much labour requirement risk on the firm. This is because the risk is accepted by a third party: 
the insurer. It is thus a promising opportunity for sweet spot personal plight legal services, albeit 
probably not one which law firms or regulators can pursue on their own. Choudhry, Trebilcock and 
Wilson show that there is a persuasive case for a publicly administered, but not necessarily 
publicly funded – legal expense insurance regime that would pool risk and cover personal plight 
legal needs at a reasonable premium cost.271

Third-party litigation funding is … a loan to the client and does not 
affect the client’s obligation to the firm.

Another way to externalize the risk is third party litigation funding (TPLF). TPLF is not technically 
a fee structure, insofar as it is a loan to the client and does not affect the client’s obligation to the 
firm.272 However, TPLF loans are often brokered by the law firms and the funds are often used 
exclusively to pay the client’s legal fees. Like legal expense insurance, TPLF allows personal plight 
firms to externalize some of the labour requirement risk inherent in a file. If the lender agrees to 
pay the firm on an hourly basis while accepting repayment from the borrower as a proportion of 
the recovered amount, then the labour requirement risk has been externalized. In regulating third 
party litigation funding, policy-makers and judges should consider its capacity to reduce the 
risk confronting firms and thereby facilitate price certainty.

One intriguing proposal is that the government could offer interest-free litigation loans to 
personal plight clients.273 Repayment would be income-contingent, as is the case with student 
loans in some jurisdictions. As with Choudhry et al.’s state-administered legal expense insurance 
proposal described above,274 this scheme would be operated on a break-even basis.275

2.6.3. ABSORB MORE RISK AT THE FIRM LEVEL

In the absence of regulatory reform to reduce personal plight labour requirement risk, and in the 
absence of third parties willing to accept it, firms might still be able to absorb more of the risk and 
thereby adopt more sweet spot pricing. In the practice of law, as in life, risk is inevitable. Lawyers 
may tend to be risk-averse,276 but tort lawyers’ embrace of contingency billing shows that many 
are willing to accept litigation risk if the incentives are appealing.277 Likewise, there is a financial 
incentive, as well as an access to justice benefit, for firms to absorb more labour requirement risk. 
As argued above, personal plight clients will likely be willing to pay somewhat higher fees if the 
structure of those fees offers price certainty.278 

50



51

A firm that understands and even quantifies the labour requirement risk posed by its cases is in a 
good position to profitably absorb more of that risk by offering price certainty. This firm can also 
price the risk appropriately, for example by offering its clients alternative price structures with and 
without price certainty. Simple trial and error with flat fee retainers can generate this understanding. 
For example, a flat fee ‘learning curve’ was described by four personal plight lawyers interviewed 
for this study. 279 Windsor lawyer QQ, who was licensed just one year before the interview, 
described his experience with offering flat fees: 

I am getting better at it because experience is telling me it takes 
me this long to do this or that and then the more I do it, the more 
efficient I am getting. It is just working itself out that way. It was a 
challenge at first because I didn’t know how much it’s going to cost 
me, so I was writing off a ton of time on some files… I am getting 
better at managing that. A lot of what I am doing is inefficient 
because I am starting off. Even though I am spending more hours 
than the retainer, that’s just the natural growing pains of the first year 
lawyer. I truly believe in the block fees… the more experience I am 
getting, the more I am able to mitigate against this unpredictability. 

280 

Family lawyer JJ said that milestone fee billing (section 2.5.3.2, above) would be “certainly doable” 
if she were to analyze her past cases and determine appropriate prices. She acknowledged that this 
model “makes sense” but said she is “just too lazy,” and busy enough with a successful time-billed 
practice, to do so.281 Time-billing personal plight practitioners may overestimate the labour 
requirement variability in their cases, and therefore overestimate the difficulty of setting 
economically sustainable flat fees. A certain bravery is required, as JJ went on to say:

Part of it is just having courage, right. Sometimes you just have to 
decide okay, I might be exposed a little bit, but this is good. And 
yeah I might get bitten every now and again, well what do you do. If 
you play everything 100% safe you don’t accomplish a whole lot. 282

Identifying appropriate flat or capped fees for different types of matters does not, of course, 
eliminate labour requirement risk. The firm must accept that revenue per hour of labour input will 
vary between cases. Toronto employment lawyer II, asked if he ever loses money on a flat fee file, 
said “it does happen occasionally.” However, he focuses on the “overall health of the business. At 
the end of the year what is the scorecard? If it balances out or goes up then that is the business risk 
I have taken in the process.”283 
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While sole practitioners can develop flat/capped price schedules through trial and error, larger 
firms can invest more systematically in research and development to quantify and price labour 
requirement variability. DD, the leader of a large alternative business structure personal plight firm 
(not currently practicing in North America), suggested that labour requirement variability in family 
law cases is often overestimated. “Family law,” he said, “is a process. And what people are actually 
fighting over is something that travels within a very limited band.”284 His firm has been:

investing in things like trying to develop fixed [flat] fee services in 
family law. You know there’s a three/four year project where we 
were just pouring money in to develop processes, systems, new 
ways of doing it. Making mistakes around pricing in a way that was 
acceptable to clients but was a way of us making ends meet and 
developing a profitable business... we analyzed the whole market 
and said, well, fixed pricing can work in a category of cases. What’s 
within the category of cases? So there are something like 40 or 50 
scopes of work. And so basically over time what we’ve developed is 
a way of triaging cases to assess very early which particular scope of 
work is best suited to that client’s needs.285

Such investments in research and development are very helpful in moving personal plight firms 
into the sweet spot where accessibility, professionalism, and profitability coexist. They are, however, 
difficult investments to make for the solo and small firm practitioners who dominate the personal 
plight legal services market in North America today. Large firms would also seem to have an 
advantage in absorbing labour requirement risk in that they can spread it over more files each 
year.286 Chapter 8 will consider the potential for small, and large, personal plight firms to absorb the 
various types of risks involved in move into the sweet spot.

2.7. CONCLUSION: PRICE CERTAINTY

Chapter 2 has suggested that adopting price-certain fee structures can make personal plight law 
firms more accessible and improve lawyer-client relationships, without undermining firm profitability. 
Flat fees, capped fees, recovery-proportionate contingency fees, and legal expense insurance are 
all specific models that offer price certainty. Labour requirement risk is the other side of the coin: 
inherent in each of these models is potentially expensive uncertainty about the number of hours 
it will take to meet the client’s need. However, as shown, there are various options to reduce, 
externalize, or absorb labour requirement risk and thus clear the path to fee certainty.
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CHAPTER 3	
DEFERRED PAYMENT

Deferred payment is another opportunity to push personal plight legal services toward the sweet 
spot. This Chapter focuses on the question of when personal plight clients are required to pay for 
the legal services that they receive. It identifies the accessibility advantages of deferred payment, 
and then the non-payment risk that it poses to firms. Figure 5 plots payment scheduling alternatives 
along a spectrum, and section 3.3 explains the options along this spectrum. The Chapter concludes 
by identifying opportunities to manage non-payment risk and thereby encourage deferred 
payment retainers. 

3.1. ACCESS TO JUSTICE AND PAYMENT SCHEDULING

Accessibility suffers if a firm requires a large cash retainer deposit, or the entire flat fee, before 
providing legal services to the client. Conversely, allowing clients to pay gradually over time 
increases accessibility. In matters in which the client can be expected to eventually receive a lump 
sum or a stream of money from the other side, allowing the legal fee to be deducted from that 
amount is another form of accessible payment scheduling. Because personal plight clients may be 
willing and able to pay larger fees if the payment is deferred, payment scheduling can also support 
the profitability of law firms. 

Like price uncertainty, upfront payment requirements weigh more heavily on personal plight clients 
than they do on corporate clients or individuals with uncontested personal business legal needs. 
Many personal plight legal needs arise unexpectedly and the legal services must be accessed 
quickly.287 Contesting threatened eviction from an apartment or deportation from the country are 
examples, as are some family law needs. This urgency distinguishes them from personal business 
legal needs (e.g. drafting a will or incorporating a small business), where the expense can be 
anticipated well in advance and planned for. In some niches the underlying crisis 
giving rise to the personal plight legal need – such as incarceration 
or termination from employment – creates a cash flow 
problem that makes the legal fee especially difficult to 
pay upfront.
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3.2. NON-PAYMENT RISK

Why, then, do some personal plight law firms require pre-payment of legal fees? Of course, every 
business would prefer revenue now instead of revenue later. However, other companies selling 
large-ticket goods and services to individual consumers – car dealerships, household appliance 
vendors, homebuilders -- typically find that offering delayed payment is more profitable on balance, 
because it allows so many more people to afford what is being sold. 

In personal plight legal services, the relatively high risk that the client will not voluntarily pay the 
amount owed explains the importance of upfront payment requirements.288 Non-payment risk 
materializes when the fee goes partially or completely unpaid, when it is paid late, or when the firm 
must spend its own time or money on collection efforts. As Windsor litigator QQ said about his flat 
fee arrangements: “I’m not saying ‘sure I’ll do it and I’ll bill you for it.’ There is risk on my end to 
eventually collect. I’d rather get the retainer upfront.”289 

Compared to corporate clients, personal clients generally pose greater non-payment risks.290 
Among the Maine and New Hampshire family lawyers interviewed by Mather et al. in the late 
1990s, a remarkable 43% said that fee payment was a problem in at least half of their cases.291  
Family lawyer Lonny Balbi partially attributes non-payment risk to the way clients perceive value in 
legal services: 

A service that is needed is worth more than a service that has been 
delivered… the more that a client needs the service you are willing to 
provide, the more it is worth prior to the delivery of the service. It is 
once the service has been delivered that problems in collection and 
complaints arise.292

Upfront payment demands also screen out those who are unlikely to ever pay in full. One criminal 
lawyer likes prepaid block fees because the client’s willingness to pay indicates “right upfront 
whether they are serious or not. If I say it’s going to cost $5000 and they think it is too much I’d 
rather them go out my door that day than complain a year later.”293 Likewise, according to an estate 
litigator: 

if you’re chasing the initial $5,000 retainer and in front of you is 
complicated litigation, you’ve got court dates around the corner, this 
isn’t going to be a walk in the park type file…if the client isn’t able 
to come up with an initial $5,000 retainer, you’re going to have other 
problems.294 

Full upfront payment of a flat fee, or deposit of a cash retainer sufficient to cover any eventuality, 
offer strong payment security for the firm.295 Thus, non-payment risk frustrates accessible payment 
scheduling in personal plight matters, just as labour requirement uncertainty frustrates price-certain 
retainers.
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3.3. PAYMENT SCHEDULING SPECTRUM

Like price certainty, payment scheduling terms can be plotted on a spectrum (Figure 5). Deferring 
payment increases accessibility. However, it often (but not invariably) does so at the expense of 
economic self-sustainability, insofar as it increases non-payment risk. 

 
Figure 5 Non-Payment Risk/ Payment Timing Spectrum

The options plotted on Figure 5 are explained below. A personal plight firm that moves its 
retainers rightward on the Non-Payment Risk/Payment Timing Spectrum, while minimizing 
upward movement, will bring its services closer to the sweet spot. The Non-Payment Risk/ 
Payment Timing Spectrum shows that moving east generally, although not invariably, requires 
moving north, increasing risk and reducing long-run profit. However, Section 3.4 will suggest 
options for legislative and regulatory reform to help firms manage this risk. 

3.3.1. PRE-PAYMENT & LARGE RETAINER DEPOSITS

For time-billed matters, a four- or five-digit cash retainer deposit may be required before a personal 
plight law firm will do any substantial work.296 One set of 48 reports from Canadian self-represented 
litigants about the cash retainers that lawyers had requested from them showed a median of 
$4375.297 The money is placed in a trust account and withdrawn to cover the fees as they become 
due.298 If the amount is insufficient to cover the time billed, the firm will require the client to 
replenish the retainer deposit. Firms may also require flat fees to be prepaid.
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Personal plight clients often find it quite difficult to produce these sums up front, even if they would 
be able to afford them if scheduled over time.299 According to time-billing personal plight lawyers 
HH and KK, at the initial consultation clients are often more focused on the cash retainer deposit 
requirement than they are on the hourly rate, even though in principle only the latter will affect the 
final price of the service.300 As noted above, the average legal fee for a contested divorce in Canada 
is $13,638, and many other personal plight legal services have similar four- or five-digit price tags.301 
All other common major purchases, e.g. of a car or a home, offer financing and payment scheduling 
opportunities allowing the amount to be paid over time.

Although many personal plight lawyers offer free initial consultations,302 others attach a price tag 
to the first meeting with the client even if no further legal services will be provided. According to a 
Toronto employment lawyer, “one of the things I hear is that someone will go in and see a lawyer 
and they’ll say ‘you have no case’ after 15 minutes, and ‘pay me $350.’”303 

3.3.2. SMALLER RETAINER DEPOSITS; PERIODIC OR DELAYED PAYMENT

Accepting a smaller retainer deposit and/or accepting scheduled payments over time 
increases accessibility.304 Many time-billing personal plight firms will do so when the client is not 
willing or able to come up with the upfront payment requirement.305 Such concessions, of course, 
increase the firm’s non-payment risk and therefore moves the retainer northeast on Figure 5.

Payment can also be scheduled creatively to balance the client interest in deferred payment 
with the firm’s interest in minimizing non-payment risk.306 Criminal defence lawyer A2 does not 
require full payment of his flat fee before the work begins, but he does require it one month before 
the scheduled guilty plea or trial. This leaves him sufficient time to bring a motion to get off the 
record in the event that the money is not paid.307 

YY, who leads an employment and human rights boutique law firm, has a creative pricing model 
that combines price certainty with accessible payment scheduling. At the outset of a case, YY 
estimates what his legal fee would be if the matter were to proceed to adjudication. This is based 
on the projected labour requirement. YY then estimates how many months it would take for the 
case to get to adjudication. He then divides the fee by the estimated duration of the case. The 
result is the amount that the client will be required to pay each month for as long as the litigation 
continues. If the matter settles before the hearing, then the client pays nothing further. No cash 
retainer deposit is required.308 Whether or not this approach could work in personal plight niches 
said to have greater labour requirement risk than employment law (e.g. family law) is unclear.309

3.3.3. PAYMENT ON RECOVERY 

Some personal plight clients are seeking money from an adversary who is likely to pay something at 
the conclusion of the matter, whether it is settled or adjudicated.310 Common examples include the 
seriously injured personal injury plaintiff, the divorcing homemaker spouse, and the dependant who 
claims support from an estate. In such cases, legal services become much more affordable if the 
firm agrees to postpone payment until money is recovered for the client.311 A document recently 
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prepared by Canadian Bar Association includes numerous examples of payment-on-recovery 
practices being used to create access to justice.312

“We have more access to justice here than in other areas … 
because we work on a contingency fee so we don’t get paid until 
they get paid.”

At the moment of recovery, the client is in a relatively good position to pay the firm. As one 
personal injury lawyer put it, “we have more access to justice here than in other areas …because we 
work on a contingency fee so we don’t get paid until they get paid.”313 Payment-on-recovery is a 
standard feature of contingency fee arrangements, as well as the “on spec” arrangements found in 
some employment law, family law and estate litigation retainers.314 

On the Non-Payment Risk/ Payment Timing Spectrum (Figure 5), payment-on-recovery is located 
near the desirable southeast corner. It is a “sweet spot” model because it provides accessible 
payment scheduling without requiring the firm to take on non-payment risk. The firm will typically 
receive the settlement funds or court-ordered payment from the other side in trust, and deduct its 
fee pursuant to the retainer contract before providing the balance to the client.315 

3.3.4. PAYMENT AFTER RECOVERY

Having the option to pay after the services are provided, perhaps in instalments, would make the 
services even more affordable. However, this model involves very high non-payment risk for the 
firm, and is usually only accepted as a compromise by the firm if the client professes inability to 
pay in any other way after the bill is rendered.316 Unlike large-ticket durable goods (real estate, 
automobiles, household appliances), legal services themselves cannot be repossessed in the event 
of non-payment. That being said, offering clients the benefit of payment after recovery might 
become feasible if third parties absorb the risk or if personal plight firms are given more 
options to secure their accounts receivable. These options will be considered below in Section 
3.4.

3.3.5. REVERSE PAYMENT: SALE OF CLAIM TO FIRM

The only option more accessible than paying for legal services gradually over time would be never 
having to pay for them at all. Obviously pro-bono and state-funded legal services are of this nature, 
but there may also be an opportunity here for profit-seeking personal plight practices. Sale of claim, 
also known as total claim alienation,317 is the mechanism by which a law firm can economically 
provide a remedy to a personal plight claimant without ever requiring the claimant to pay for legal 
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services. The firm purchases the claim from the claimant for a sum agreed at the outset, pursues 
the claim, and then retains whatever it collects through settlement or adjudication.318  No lawyer-
client relationship exists between the vendor and the buyer of the claim. Although the literature has 
focused on the potential for claim sale in personal injury matters, the model could also conceivably 
be applied to class action, wrongful dismissal, and purely financial family law cases.

Dr. Vicki Waye’s monograph on the topic argues that prohibiting sale of claims is contrary to 
claimants’ interests.319 Over 95% of all claims are settled. Settling a personal plight claim effectively 
means “selling” it to the adversary (or the adversary’s insurer). Allowing only the claimants’ 
adversaries to “buy” the claims, Waye argues, creates a monopsony, favouring claimants’ 
adversaries by excluding competition for the claims and suppressing their “prices.”320  Conversely, 
permitting sale of claim to other parties, such as personal plight law firms, would expand the pool 
of buyers and thereby increase the value of the claims. 

Sale of personal plight claims would also allow litigation risk to be transferred to well-funded and 
experienced parties better able to bear it than the claimants themselves.321 Premature settlement is 
a significant problem for shallow-pocketed personal plight claimants confronting better-resourced 
adversaries.322 If a claimant urgently needs money, they are likely to settle before the point at which 
the claim’s value is maximized.323  This is not only because settlement produces an immediate 
payment, but also because holding out for a better offer and/or trial is risky. Doing so might yield 
less than the offer on the table, and it might yield nothing. Early in a case, a well-capitalized and 
experienced personal plight firm might offer the claimant a much higher price than the adversary’s 
settlement offer, because the personal plight firm has a greater appetite for the litigation risk 
involved in maximizing the claim’s value.

Sale of claims is said to encourage unmeritorious nuisance claims. 
However, time-based and contingency billing create the same 
incentives for firms.

Nevertheless, selling personal plight legal claims is currently illegal in all of major common law 
countries.324 There appear to be two sets of arguments against the practice. First, it is said that, in 
light of the information asymmetry characteristic of personal plight lawyer-client relationships,325 
sale of personal plight claims would lead to exploitative transactions.326 In an unregulated 
and uncompetitive market, it is probably true that many claimants would sell their claims for 
unreasonably low prices.327 However the same problem arguably exists in today’s market for 
personal plight legal services (especially contingency-billed services).328 Regulatory reforms already 
necessary to create a price-competitive market for personal plight legal services could also address 
the risks of exploitation involved in sale of claims.
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Sale of claims is also resisted on the basis of broader concerns. It is said to encourage unmeritorious 
“nuisance” claims. However, time-based and contingency billing create the same incentives for 
firms, and judicial mechanisms such as adverse costs awards seem to be an effective way to address 
this problem without forbidding potentially access-enhancing arrangements.329 

On a legal-philosophical level, sale of claims is said to involve unacceptable “commodification,” 
undermining the corrective justice goals of tort law. However, it is hard to see how it is substantively 
worse in this regard than settlement, which is effectively the sale of one’s claim to one’s adversary. 
Other existing practices, such as the offloading of defendants’ responsibility onto insurers, also 
seem to commodify tort claims.330 Anti-sale arguments based on upholding the rule of law 
or ensuring public denunciation of wrongdoing, again, seem to be equally applicable to any 
settlement of a claim.331

Permitting sale of claims would require a major change to the civil justice system and it would not 
solve all of our access to justice problems. Like the Recovery-Proportionate Contingency Fee, it 
could only work where the redress sought is exclusively monetary or readily saleable property. 
Any contract to sell a claim would have to ensure the vendor’s cooperation with the purchaser in 
maximizing the claim’s value, i.e. by providing evidence.  Nevertheless, sale of claim represents a 
potential “sweet spot” solution -- a “cheap, low-risk means of obtaining redress” for personal plight 
claimants.332 Law societies and legislators should consider whether legalizing and regulating 
the sale of personal plight claims to law firms would be favourable to the interests of personal 
plight claimants.

3.4. MANAGING NON-PAYMENT RISK TO FACILITATE DEFERRED PAYMENT 

Non-payment risk drives personal plight firms toward upfront payment demands, which in turn 
make their services less accessible.333 However, as with labour requirement risk, there are other 
ways to mitigate this risk. Credit checks allow assessment of the non-payment risk posed by any 
given personal plight client; it is not clear whether their use is common among law firms. As 
with labour requirement risk, larger firms would seem to have an advantage over smaller ones in 
absorbing non-payment risk. A single large and uncollectable bill would be a serious blow to a solo 
practitioner, but not to a large personal plight firm like the UK’s Co-Operative Legal Services.334 
Thus, the latter firm should be more likely to absorb non-payment risk and offer accessible payment 
scheduling, at a price which is mutually advantageous to firm and client.

Legal expense insurance (LEI) and third party litigation funding (TPLF) were identified above as 
ways to offer clients strong fee certainty without imposing labour requirement risk on firms.335 These 
options also externalize non-payment risk. The firm need not worry about the client’s willingness 
and ability to pay if payment is due from a reliable insurer or TPLF funder. The Law Society of 
Manitoba’s Family Law Access Centre accepts non-payment risk on behalf of firms, collecting fees 
from modest-income clients and guaranteeing payment to firms that have agreed to serve those 

clients at reduced hourly rates.336
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Legislative and regulatory choices affect the ability of personal plight firms to offer deferred 
payment. This section considers four relevant policies. Increasing firms’ security over their work 
product (3.4.1) and reducing unpredictable fee regulation (3.4.2) reduce non-payment risk.  Billed-
basis tax accounting (3.4.3) encourages deferred payment arrangements. Finally, reforming 
regulation of contingency fees (3.4.4) can make this important sweet-spot billing model work more 
effectively for more clients. 

3.4.1. GIVE FIRMS MORE SECURITY OVER THEIR WORK PRODUCT 

If legislators reduce personal plight firms’ non-payment risk, then in principle the firms should be 
able to offer their clients more accessible payment scheduling. Law firms with unpaid legal fees are 
in some cases entitled to enforce the debts against client property that was protected, created, or 
secured by the firm’s work. These legal mechanisms are known as liens or charging orders.337 

If legislators reduce personal plight firms’ non-payment risk, then 
in principle the firms should be able to offer their clients more 
accessible payment scheduling.

However, there are many cases in which law firms have no such security. For example, family lawyers 
often have little or no recourse against support payments or matrimonial home equity obtained as 
a result of their efforts. As a respondent in an earlier study put it, “I can’t go ‘repo’ their divorce.”338 
This increases non-payment risk and increases firms’ need to demand large up-front cash retainers 
instead of more accessible payment scheduling. Family lawyer TT told this anecdote:

We used to take cases where we would say: ‘OK, pay us at the end 
when you get the house’. And then I had some clients who would fire 
you just before the end of the file, and transfer the home. And then 
you have to go sue the client, and you have to try and set aside the 
transaction. It’s a lot of work to get paid … I got burned for some 
significant money a couple of times and then I stopped doing it. 
And I’d like to be able to do it because it really was a good access to 
justice way of helping people. But I can’t do it anymore.339

Increasing personal plight firms’ security in their work product, for example by offering lien-
type rights over matrimonial homes and spousal support income streams, would reduce non-
payment risk and increase the potential for offering more accessible payment scheduling to 
clients.

60



61

3.4.2. REDUCE UNPREDICTABLE REGULATION OF FEES

Non-payment risk is increased by the unpredictable and retrospective fee  
“haircuts” sometimes administered by regulators and judges. In many jurisdictions, clients are 
given the right to seek reductions in lawyers’ bills after the services are provided.340 In Ontario, 
quasi-judicial assessment officers may reduce any lawyer’s bill. Judges have even broader powers 
to reduce contingency fees in cases where the client is a minor or is a class. In contingency-billed 
cases, the firm accepts the risk of a low effective hourly rate if the case goes poorly (i.e. produces 
an unexpectedly low recovery or requires an unexpectedly high labour or disbursement investment 
by the firm.) 341 However, if the case goes well, the regulator may administer a haircut on the basis 
that the effective hourly rate turned out to be high, or on the basis of hindsight criticism of the firm’s 
approach to the case.342

Fee haircuts can be administered in the absence of any wrongdoing by the firm, on the basis that 
the fee did not turn out to be “fair and reasonable” in light of the outcome.343 In many jurisdictions 
there is no set of billing practices that offers firms “safe harbour” from this form of non-payment 
risk. Even if the firm’s bill survives a challenge intact, legal professionals will often have been 
required to spend significant amounts of time defending the bill. 

The risk of unpredictable fee haircuts in time-billed matters encourages firms to demand upfront 
payment. Pre-payment reduces this risk because a client is much more likely to complain about 
a fee not yet paid than a fee that was paid at the outset of the case. Fee haircuts also probably 
increase the absolute price of personal plight services by increasing the cost of doing business. 
Finally, if there is no safe harbour approach to billing which guarantees immunity from fee haircuts, 
then it becomes rational for firms to charge high “rack rates” to all clients, and then discount bills to 
avoid the regulatory process only for those clients who threaten to complain.344

Personal plight legal fees must be regulated, because the nature of legal services leaves 
inexperienced individual consumers unable to adequately protect their own interests in 
an unregulated market.345 However, regulating fees with ex ante guidelines, which do not 
increase non-payment risk for compliant firms, would reduce non-payment risk and thereby 
lead to more accessible payment scheduling and lower fees overall. Delineating “safe 
harbour” billing practices which protect clients while eliminating fee haircut risk for firms 
would be helpful. For example, firms could be allowed to submit contingency agreements for 
court approval at the outset, in exchange for immunity from discretionary reduction after the case is 
complete.

As with labour requirement risk, reforms that reduce non-payment risk can have an adverse impact 
on other desirable justice system goals. In a case like Batalla v. St. Michael’s Hospital, where the 
agreed-upon contingency fee would have paid the firm $4000 for each hour of work, and the client 
was a critically injured child, the argument for a fee haircut will appear compelling.346 However, in 
weighing relevant considerations to create and administer legal fee regulation, the effect on 
nonpayment risk – and therefore on accessible service prices – should be among the factors 
on the scale.
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3.4.3. ALLOW BILLED-BASIS ACCOUNTING FOR TAXATION PURPOSES

Taxation policy should avoid penalizing personal plight law firms that use deferred billing. Most 
taxpayers are required to include the value of unbilled work-in-progress in income for the year in 
which the work is performed. However, Canadian law firms have been permitted to use “billed-
basis accounting,” which means declaring income from each client only in the year in which the 
client is billed.347 

Billed-basis accounting recognizes personal plight law firms’ economic reality and promotes 
deferred billing in two ways. First, if the fee will be contingent in some way upon the outcome, 
billed-basis accounting acknowledges that the actual value of the work may not be ascertainable 
until the outcome is known.348 Second, if the billing will be deferred, billed-basis accounting avoids 
imposing tax liability with regard to income that a firm cannot possibly realize until a future year.349

The Government of Canada’s March 2017 budget proposed to eliminate the option for lawyers to 
use billed-basis accounting.350 A Canada Revenue Agency Guidance document issued in April 2017 
clarified that work-in-progress would not be taxed if the taxpayer’s fees “only become known and 
billable” after the taxation year, and there is not yet any liability on the client’s part to pay the fee.351 
This Guidance restores billed-basis accounting for contingency and other retainers with no-win no-
fee guarantees. 

However deferred billing is also used in personal plight cases without an explicit no-win-no-fee 
guarantee.352 In such cases, the fee may be “known,” but not “billable,” at the end of the taxation 
year. Under de facto or informal contingency retainers, the retainer may make the client liable to 
pay regardless of the outcome, but the firm will partially or completely waive the fee if there is little 
or no success.353 The April 2017 Guidance document left it unclear whether the value of work-in-
progress would be taxable in such cases. If so, the reform would constitute a major disincentive 
to deferred billing outside of formal contingency retainers. As the CBA Submission points out, 
deferred billing arrangements are commonly used for disadvantaged and equity-seeking clients, 
including divorcing homemaker spouses, wrongfully dismissed employees, and First Nations rights 
claimants.354

The following account from a personal plight lawyer, cited in the Canadian Bar Association’s 
submission on billed basis accounting, illustrates both the access to justice benefits of deferred 
billing in non-contingency cases, and the severe and unfair hardship that work-in-progress 
accounting would impose:

My client was a young woman who had been sexually harassed 
by her supervisor, and when she complained, she was fired. I 
investigated and confirmed the story through a credible independent 
witness. I decided to take on the case and deferred payment until a 
settlement or a court decision was reached. I accumulated a lot of 
work in progress. 
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The young woman started receiving intimidating anonymous emails 
that couldn’t be traced. Then the independent witness moved to 
China and couldn’t be located. The client decided to settle her claim 
for less than it was likely worth, because she couldn’t handle the 
stress. My eventual income was drastically different than the actual 
work in progress.355 

Tax law should permit billed-basis accounting for all deferred-payment accounts in law firms, 
in order to treat these arrangements fairly and avoid disincentivizing this access-enhancing 
practice.

3.4.4. CONTINGENCY BILLING AS SWEET SPOT PRICE STRUCTURE

Legislators and regulators interested in making personal plight legal services more accessible 
should look closely at their approach to contingency fees. In Canada and the United States, 
recovery-proportionate contingency fees are widely used for personal injury, class action, and a few 
other personal plight matters.356 Legal fees calculated on this basis can be large, mounting to six 
digits in some personal injury actions and seven or eight digits in class actions.357 Moreover, large 
outputs of firm labour are not invariably necessary to generate these returns. In fact, contingency-
billed work can be among the most lucrative of all legal work. The most successful personal injury 
and class action lawyers are said to out-earn any of their Wall Street and Bay Street colleagues in 
the corporate client hemisphere.358 

It is therefore intriguing that complaints about the unaffordability of legal fees almost never focus 
on contingency-billed matters. Even when recovery-proportionate contingency fees are very high, 
it seems that clients find them relatively affordable.359 This seems to be because the contingency 
model combines the two attributes of sweet spot price structure identified already: fee certainty 
and deferred payment. The client enjoys a no-win-no-fee guarantee, certainty that the fee will be 
proportionate to the recovery,360 and the right to postpone payment of the fee until the moment of 
recovery. 

The most successful personal injury and class-action lawyers are said 
to out-earn any of their Wall Street and Bay Street colleagues in the 
corporate hemisphere.

Contingency fees also fulfill the remaining sweet spot criteria relatively well. They are profitable 
for firms, in part because of the lack of non-payment risk.361 In terms of service quality and 
professionalism, the contingency model has been praised for aligning the firm’s interest with the 
client’s interest more effectively than either time-based or flat billing does.362 Contingency offers 
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incentive to maximize monetary recovery, but also incentive to consider the likely marginal effect of 
each additional hour worked on the outcome (unlike time-based billing).363

Some criticize contingency fees for incentivizing overzealous or unethical behaviour by lawyers 
who must win in order to get paid.364 However, excessive adversarialism can be policed by the 
adversary, the court and the regulator,365 unlike the behind-scenes docket inflation that time-based 
billing incentivizes and the shirking that flat-fee billing incentivizes.366 Each billing model creates 
temptations to unethical conduct for unscrupulous practitioners, but the temptations created by 
contingency billing are easier to apprehend than are those created by other models.

There is definitely room for improvement in contingency billing and its regulation, from a 
consumer welfare and access to justice point of view.367 At least in Ontario, there are serious 
problems related to the treatment of costs awards in contingency calculations and to the calculation 
of fees after a client fires a firm among other things.368 Regulatory action is also necessary, in the 
author’s view, to foster price and quality competition among contingency-billing personal plight 
firms, and to address the serious risk that premature settlement of tort cases poses to clients.369  

Nevertheless, the author’s view is that appropriately regulated and competitive contingency fees 
have powerful benefits for access to justice. Regulators should consider removing impediments 
to the use of contingency fees in all personal plight cases where the client seeks purely 
monetary redress, including family law cases.370 Ontario and some other provinces completely 
forbid contingency billing in family law matters.371 Family lawyer Stephen Durbin argues that 
contingency billing could level the playing field for homemaker spouses in contested divorces. 
Time-based billing, according to this argument, confers an advantage on the breadwinner spouse 
who typically has more income and assets and can “hold out” longer for a favourable settlement.372 
Some resist this argument on the basis that the fees would be excessive, and family law remedies 
such as child support should not be reduced to compensate lawyers.373 On the other hand, time-
based fees already cut deep into family finances and do so in a manner which is arguably less 
affordable for clients.374 

Some jurisdictions also cap permissible contingency fees. British Columbia caps contingency fees 
at 33% of the recovered amount in motor vehicle cases, absent prior court approval,375 and Ontario 
caps contingency fees at 50%.376 New Brunswick has the lowest contingency fee cap in the country, 
at 25%.377 However, contingency fee caps may deny access to legal services for claimants with low-
value and/or high-risk claims.378 Personal plight firms are of course free to deny representation to 
such claimants. They might take on more of them if the permissible contingency percentage were 
greater.379

Capping contingency rates is a simplistic response … which may 
have unintended consequences.
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It bears repeating that, due to information asymmetry between personal plight client and firm,380 
there is a very real risk that some clients will pay far too much in contingency fees and 
regulators need to respond to this risk. However, capping contingency rates is a simplistic 
response to the problem which may have unintended consequences.381 Ontario’s cap does 
nothing for claimants who pay the maximum permissible percentage for representation in cases 
that involve minimal risk and labour, when other firms would have been willing to do the work for 
much lower percentage fees. As Michael Trebilcock argues, a reasonable fee in a given contingency 
matter must reflect the risk assumed by the firm.382 The difficulty of comparison-shopping and lack 
of price competition are the root sources of this problem. Fostering price competition, reforming 
legal fee regulation, are more effective ways to ensure that personal plight clients get good value-
for-money from their law firms.383 

3.5. CONCLUSION: DEFERRED PAYMENT

Chapter 3 has considered deferred payment. Like price certainty, this is a way of structuring 
personal plight legal fees to make them more affordable for clients, without necessarily making 
them any less profitable for law firms. Also like price certainty, deferred payment retainer options 
can be plotted on a continuum. As the payment schedule becomes easier for the client, it 
unfortunately generally also increases the non-payment risk to which the firm is exposed. Therefore, 
section 3.4 considered options to address this risk, both at the firm level and through legislative and 
regulatory reform.
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CHAPTER 4	
DIVERSIFYING SERVICES

“Opportunities lie ahead for lawyers who demonstrate that distinct value by offering choice to 
their clients in how they receive legal services.”384

“I’m quite happy with my Chevrolet, provided it gets me from A to B effectively. But don’t tell me I 
can’t have a Chevrolet because I can’t afford a Rolls Royce.”385

4.1. INTRODUCTION

Diversifying services – especially among different price/quality tiers – is the third route into the 
sweet spot for personal plight law firms. Clients are, among other things, consumers.386 Like other 
consumers, they generally want to have options and choices available. For example, offering 
personal plight legal services in multiple languages, in multiple locations,387 through house- and 
hospital-calls, after business hours,388 over the phone and online389 increases the number of people 
who can be profitably helped.390 Prospective clients also appreciate having a choice between time-
based, flat, and contingency billing in appropriate cases.391

This chapter focuses on service diversity in the form of price/quality tiers. After reviewing traditional 
law firm approaches to price/quality tiers (section 4.2.1) and one-to-many legal services (section 
4.2.2), the remainder of this Chapter will focus on unbundled legal services. The Chapter will 
scrutinize unbundling against the three aspirations for personal plight legal practice identified 
in the Introduction: accessibility, quality, and profitability. It concludes that, although far from a 
panacea, unbundling offers valuable opportunities to personal plight firms in certain contexts. This 
is especially true if lawyer and client subscribe to the “assistance” model of personal plight legal 
services, as opposed to the “salvation” model.392
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4.2. PRICE-QUALITY TIERS 

Consumers generally value having options at different price points.393 This is true so long as 
the more expensive options are superior in some way to the cheaper ones, and so long as all 
of the options provide good value for money.394 Price/quality tiers are obvious in many markets 
for consumer goods and services. General Motors’ distinction between Chevrolets, Buicks, and 
Cadillacs is a well-known example. General Motors earns more money selling Chevrolets than 
it does selling Cadillacs, despite higher profit margins on the Cadillacs. Likewise, price/quality 
tiers can boost firm profitability as well as access to justice and, in the right circumstances, legal 
professionalism.

Currently, personal plight law firms often seem to clients and would-be clients to offer “only the 
Cadillac:” the traditional full-scope retainer delivered by a lawyer or team chosen by the firm. The 
quality may be very high, but the price is out of reach. For example, the $26,591 average Canadian 
legal fee for traditional full-scope representation in a contested divorce culminating in a five-day 
trial is simply not affordable for most people, 395 even if the fee arrangement includes price certainty 
and ample time to pay. 

Even for those who can afford them, “Cadillac” legal services are disproportionate to the 
significance of some legal needs. It is difficult, for example, to imagine any traffic ticket dispute that 
would justify a $400/hour lawyer, given the small amount at stake and the straightforward nature 
of such cases. Disputes with airlines about lost baggage and delayed flights are another example. 
Thus, price-quality tiers can unlock not only the market of middle-income people with serious 
personal plight needs, but also the market of affluent people with minor personal plight needs for 
which Cadillac services are disproportionate. 

4.2.1. TRADITIONAL LAW FIRM PRICE/QUALITY TIERS

Offering price/quality tiers is common sense and by no means unknown even to relatively 
traditional personal plight firms. For example, if there are lawyers on staff with different hourly rates 
available, clients may be given a choice as to whether and to what extent the “junior(s)” will work 
on the file. These juniors might lack some of the insight or advocacy skill which the more expensive 
senior practitioners would provide, but they bill at lower rates. Several interviewees reported 
offering this as an option to their clients.396  Non-legal staff can also be deployed in this way. For 
example, Alberta family lawyer E2 (whose personal rate is $500/hour) assigns some work to his clerk 
whose work is billed to the client at $125 per hour. However, E2 gives clients the option of having 
lawyers do all of the work.397 This is a straightforward example of diversifying services into price/
quality tiers. “Vertical” division of labour (delegation) within personal plight law firms is explored at 
length in Chapter 5.

There are other ways to create price/quality tiers. A conscientious time-billing personal plight lawyer 
who is cognizant of limited client means might offer to spend fewer hours, e.g. drafting litigation 
documents that are shorter or less polished than they might otherwise be. Making concessions to 
the adversary in pursuit of earlier settlement might also be considered a “Chevrolet” approach.398 
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These service models all fall within the ambit of the “traditional full-scope retainer,” where the 
lawyer assumes complete or almost complete responsibility for solving the client’s legal problem.399 
Firms should offer price/quality tiers to clients whenever they can,400 and legal services 
regulation should encourage them to do so.

Firms should offer price/quality tiers to clients whenever they can, 
and legal services regulation should encourage them to do so.

A class action can also be understood as an affordable “Chevrolet” personal plight legal service. 
Relative to an individual plaintiff, a class member loses many of the benefits of traditional legal 
services – she cannot even instruct the firm that is helping her, let alone obtain personalized advice 
and guidance from that firm. However she does receive a legal service, and a share of a financial 
remedy, in exchange for a legal fee which is generally very affordable because it is shared among 
hundreds or thousands of class members (and because it is a recovery-proportionate contingency 
fee). Class actions present numerous interesting policy issues that are beyond the scope of 
this paper, but they have powerful access to justice benefits and should be encouraged by 
regulators and legislators for appropriate matters.

4.2.2. ONE-TO-MANY LEGAL SERVICES

“One-to-many” legal services potentially offer an even more affordable price/quality tier. In this 
model, a single law firm simultaneously provides services to multiple clients. Of course personal 
plight lawyers can write books or record videos sharing their substantive expertise with the world.401 
However, people with personal plight want personalized advice, as opposed to just information 
about law and procedure.402 
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There are ways for firms to provide real, personalized advice to multiple clients simultaneously. 
The client workshop led by a lawyer is one model. Here, participants have the opportunity to 
discuss their cases with each other, as well as receive advice from the lawyer. Simply telling one’s 
story to sympathetic listeners with similar problems can be a helpful way to gain perspective. Self-
represented litigants might provide this service for each other in a program organized by a firm but 
with minimal involvement by actual lawyers.

Toronto lawyer Heather Hui-Litwin has offered a “Classroom for Self-Reps” for 5-10 people. 
Topics include “ABC’s of Legalese” ($50/person for a two-hour session) and “Preparing for Court 
Hearings” ($200.00 for two 2-hour sessions.)403 Employment lawyer YY describes the model as 
follows:

Perhaps you should come to our course on -- we call it “Human 
Rights 101” for example. We provide a course and maybe it’s $25, 
maybe it’s $50. The way we make it work for the firm in terms of 
financial viability is if we can get 100 people in the course it makes 
it worthwhile financially for us, but we are also providing a broader 
range of people with good information that they can use. 404

Although his own effort in this area “hasn’t got a lot of traction,” YY still believes it has potential as a 
way to reach people “outside of the traditional consultation process which is prohibitive for a lot of 
people” by the price of a lawyer’s time.405

4.2.3. UNBUNDLED LEGAL SERVICES

Unbundled (aka “limited scope”) services are a form of price/quality tiering that constitutes a more 
radical departure from business as usual in personal plight legal services.406 Here, the firm takes on 
part but not all of the legal work required to meet the client’s need. This section begins by defining 
unbundling options using a “three-dimensional” model of a personal plight case and identifying 
informal and formal ways to bring unbundled services to market. It then analyzes unbundling in 
terms of the three sweet spot criteria: accessibility, law firm economic sustainability, and legal 
professionalism. 

The section concludes that certain forms of unbundling have strong potential for certain clients 
with particular types of civil personal plight needs. Unbundling is more problematic for criminal 
defence matters. According to the interviewees, choosing appropriate cases and establishing clear 
expectations are essential for the success of unbundled retainers. The legal inexperience of the 
typical personal plight client, and the difficulty she encounters in understanding and unbundling 
her own legal needs, are among the challenges inherent unbundled service models. Unfortunately, 
those who have the least ability to afford “Cadillac” full-scope representation may be the same 
people who are least likely to benefit from the “Chevrolet” alternative of unbundling. 
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4.3. UNBUNDLING IN THREE DIMENSIONS

The literature has distinguished “vertical unbundling” from “horizontal unbundling.”407 However, 
a three-dimensional model is arguably more accurate. In a complex personal plight case, multiple 
issues are pursued across multiple stages, and handling each issue requires multiple tasks at each 
stage. Thus, the case can be conceptualized as a cube:

Figure 6: Three Dimensions of Unbundling

Under the traditional full-scope retainer, the firm takes responsibility for the entire cube: all 
necessary legal services to reach final resolution of all of the legal issues arising from the client’s 
personal plight need.  Under an unbundled retainer, the firm handles only some of the blocks that 
make up the cube. This restricts the firm’s labour input requirement, and therefore reduces the price 
at which the service can be profitably provided. 

Typically, an unbundled service will consist of one or more slices of the cube. Under issues-based 
unbundling, a client might retain a firm to handle complex legal issues (e.g. matrimonial property 
division in a family law case) while handling more legally straightforward issues (e.g. negotiating a 
child custody and access arrangement) him- or herself. Stages-based unbundling is also possible. 
Toronto litigator Mick Hassell, for example, offers representation limited to the trial of a matter, 
on the assumption that the client has self-represented or retained another firm to handle previous 
stages.408 Other firms will agree to appear for a motion or a mediation only.
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Task-based unbundling is the third way to slice the cube, and apparently the most common 
approach in Canada. The firm performs some but not all of the legal tasks required by the client, 
without limiting the service based on issues or litigation stages. Counselling or “coaching” self-
represented litigants is an example of task-based unbundling.409 Under this model, the client 
receives only “behind-the-scenes” advice, and is not represented by the firm in negotiations or 
litigation.410 Sarnia family lawyer JJ describes it as follows:

A lot of times it was in the sense of giving advice, giving an 
explanation, sometimes doing some coaching in the background. 
People come in and maybe they are going off to a mediation session 
or maybe they are having some discussions with their spouse directly. 
At least educating them on the law and their options - what they can 
and can’t do before they enter into some of those discussions. Trying 
to do what you can.411

According to Nikki Gershbain’s foundational work on this model, a legal coach should ideally help 
the client with both substantive and procedural advice, and the retainer should extend from the 
beginning of the case to the end.412 The Family Law Help Centre, operated by Feldstein Family Law 
Group, offers five categories of task-based unbundling: Legal Opinions; Legal Research; Drafting 
Services; Coaching Services, and Representation.413  

Even one full slice of the cube might be too much for some personal plight clients. If so, one or 
two of the constituent service “blocks” could be provided. For example, ghostwriting (drafting a 
demand letter, pleading, or factum for a self-represented litigant) is a single task provided for a 
single litigation stage,414 which might cover only one issue. Family lawyer Joel Miller’s “Family Law 
Coach” service includes several “single use support” services.415 For $85 plus tax, Miller’s “Quick 
Communication Coach” service offers “an email response to a single question.”416

4.3.1. BRINGING UNBUNDLED SERVICES TO MARKET 

Unbundled service retainers are often negotiated informally between client and firm. In many cases 
the relationship will begin as a traditional full-scope retainer, but the client eventually loses the 
ability or willingness to pay for the Cadillac.417 Unbundled services then become “Plan B.” Many 
interviewees followed this informal path into unbundled services. 

“I’m forthright with them from the beginning because it’s so much 
worse if it takes them by surprise.”
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However some personal plight law firms openly discuss these options at the outset. The approach 
taken by Toronto family lawyer FF has much to recommend it:

I sit down with them right at the beginning and say ‘here are what 
your options are. You’re probably not going to qualify for legal aid. 
My hourly rate is $275 per hour. You know, you might be able to 
afford me up until the first motion, and I will do the best work I can 
for you, but realistically if it doesn’t settle before then this is not 
going to be a long-term solution for you. If you only want me up until 
the first motion, and then you want to ... do like a self-represented 
thing or you wanted to find another counsel you can do that, but 
then you also need to think about ... what’s going to be involved 
in transferring the file from me to another lawyer and then getting 
them up to speed on it, so you might want to think about someone 
else.’ I’m forthright with that from the beginning because it’s so much 
worse if it takes them by surprise.418

Others go further, and advertise unbundled services. British Columbia’s Waymark Law,419 the 
Family Law Coach, and the Litigation Garage in Toronto are Canadian examples.420 Australian firm 
Affording Justice groups its services into three models: Legal Advice, Legal Task Help, and Legal 
Representation.421 The Legal Advice tier is divided into sub-tiers based on the complexity of the 
issue and the projected time requirement. Discounts are offered for clients willing to describe their 
needs using a web intake form, as opposed to phoning the office.422 

4.4. UNBUNDLED SERVICES IN THE SWEET SPOT?

Demand for unbundled personal plight services seems to be strong. Julie Macfarlane, after 
interviewing hundreds of self-represented litigants, found that many

respondents described a fruitless search for a lawyer who would 
“just” help them with a part of their case – for example, reviewing 
their documents, checking their forms or coming with them to a 
hearing or court appearance. ... Respondents described seeking 
assistance with completing forms; reviewing completed forms 
and other documents; writing a letter to the other side; answering 
questions of law; preparing for a hearing; and representation in court 
for one hearing only.423 

Nevertheless, the opportunities and challenges involved in unbundling require careful analysis. 
“Sweet spot” personal plight legal service models offer accessibility to clients, profitability to firms, 
and high-quality legal professionalism for the benefit of the justice system and all its participants.424 
To what extent does unbundling fit this bill?
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4.4.1. UNBUNDLING AND ACCESSIBILITY

4.4.1.1. ADVANTAGES FOR ACCESSIBILITY

Accessibility is the most important advantage of unbundled legal services. For many clients, 
unbundled legal services are like the relatively affordable, accessible Chevrolet.425 They would 
prefer Cadillac full-scope representation,426 but this affordable alternative is much better than 
receiving no help at all, which would force an unappetizing choice between unassisted self-
representation and abandoning one’s legal rights.427 Even if the firm handles most of the case but 
unbundles a few blocks for the client to do alone, the cost savings may be very welcome.428 

If billed through a traditional uncapped time-based retainer, unbundled services are still likely 
to be more affordable than full-scope representation because fewer hours will be required.429 
However, unbundling lends itself well to flat or otherwise price-certain billing, which augments 
accessibility further.430 This is because unbundling (especially task-based unbundling) makes the 
firm’s labour requirement easier to predict. For example, the time required to draft a pleading will 
not hinge on the unpredictable behaviour of the client, the adversary, and the court.431 

Unbundling is cost-effective if and when the firm and the client can identify the constituent “blocks” 
of the case cube for which the firm’s services are most needed.432 This analysis might be performed 
at the outset. Alternatively, the client may be able to take a “first crack” at certain tasks and fall 
back on the firm’s assistance when it proves necessary. Richmond Hill family lawyer TT described a 
successful unbundled retainer:

He hired me to draft his motion materials. We did, we gave him a 
little bit of coaching…then he hired me when he got into serious 
negotiations for settlement, and I settled the case for him. He didn’t 
have to deal with any of the scheduling the case conference dates…
and a bunch of correspondence, it went back and forth. He picked 
his spots. He probably spent about 10 grand and he got great value 
for his dollar because he helped get his support reduced, and we 
helped him settle his case.433

4.4.1.2. RISKS FOR ACCESSIBILITY

However, “picking one’s spots” is not always so easy. Sarnia litigator KK said that, while she is open 
to unbundling, it also “worries me a bit because if I have control of the file I can make sure that 
everything is done that needs to be done, but if they ask me to do one specific thing, they might 
not know that there is something else they need to be doing.”434 Once the “bundle” is untied, it 
is important to ensure that all of the “sticks” are grasped by either the client or the firm, instead of 
being forgotten on the ground en route to a bad outcome.435 
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B2, who is a proponent of unbundled services, nevertheless acknowledged the risks. She told 
the author about a lawyer friend who provided unbundled services that ended up being more 
expensive than a traditional full-scope retainer fee to handle the entire case would have been.436 
This is entirely possible if the client’s personal efforts do not advance the cause, or if the client’s 
misguided efforts must be remediated by the firm. 

“If they ask me to do one specific thing, they might not know that 
there is something else they need to be doing.”

Self-represented litigants who get close to a substantive court appearance often feel an increased 
need for representation, which creates demand for stage-based unbundling.437 On one level, it is 
logical for a firm to get involved at later stages when the stakes are higher and more oral advocacy 
is required. However, “hopping in and out” of the file can be problematic. The litigant may have 
taken a position or made statements during the self-represented stage which is difficult to reconcile 
with the firm’s approach.438 Toronto lawyer YY paraphrased his advice to clients at the initial 
consultation who want to make a first effort themselves:

If you come back to me 5 months from now it may be very difficult 
for me to do as an effective job as I think I could do, because you’ve 
already put yourself in a certain position by arguing things a certain 
way. That’s not to say it’s wrong because you have your own sense of 
agency. You’re articulating the facts, but there’s often a lot more than 
the facts, right? [Such as] all of the procedural stuff and employers’ 
things that employees might not recognize right away.439

Similarly, Toronto litigator BB expressed concern about not having sufficient information to meet 
the client’s expectations:

If I just said that I’m a coach in the background for the entire case, 
then I worry that if I’m not present for some sort of settlement 
discussion, or I haven’t reviewed a piece of evidence, or there’s 
something that they didn’t know to tell me, that there could be an 
area of law for example that I don’t coach them on, and later they say 
‘why didn’t you coach me on that?’ And I’ll say ‘Well, you never told 
me, I never knew.”440 
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For a firm to do any competent work on a personal plight file requires a more-or-less fixed 
investment of time to get “up to speed” – to learn the facts, understand the parties’ positions, and 
perhaps learn some necessary law.441 The client will presumably have to pay for this time regardless 
of how much work the firm does. If only one or two service “blocks” are provided by the firm, the 
“getting up to speed” cost can be high relative to the value of the services received.442

Some clients are better positioned than others to “pick their spots.” B2 suggested that the clients 
best able to benefit from unbundling are those with education and self-confidence. Insofar as such 
people are more likely to have money, B2 observed the irony that unbundling provides the greatest 
assistance for those who already reasonably affluent and who may therefore be best able to afford 
traditional full-scope representation.443 

4.4.2. UNBUNBLING AND PROFITABILITY

4.4.2.1. ADVANTAGES FOR PROFITABILITY

Profitability for firms is the second attribute of sweet spot personal plight services. Unbundling 
seems to make good business sense. The labour requirements of each file are smaller and more 
certain than they are with traditional full-scope retainer files. Thus many more paying clients can be 
served, even if each client produces less revenue.444 

Unbundling offers a plausible opportunity to serve a large and potentially lucrative untapped 
market. There are hundreds of thousands of middle-income Canadians experiencing personal 
plight, whose legal needs go unmet.445 These people cannot afford four- or five-digit retainers and 
the open-ended fee obligations involved in the traditional, time-billed, full-scope retainer. They can, 
however, afford to pay something for legal services that help them meet their needs. Over the 20th 
century General Motors enjoyed tremendous success because it developed profitable, affordable 
versions of products that had formerly been accessible only to the wealthy. Canada’s personal plight 
bar has the opportunity to do likewise, as legal entrepreneur F2 told me:446 

Even when what they are asking for may not be the absolute gold 
star service, it is the service they are asking for. And provided that 
you ultimately stipulate that as the service you are providing you are 
doing more for them than anyone else who... ultimately doesn’t end 
up servicing them at all as a result.447

Unbundling personal plight services can mitigate the threats to firm economics posed by traditional 
full-scope retainers. Non-payment risk can be eliminated if unbundling allows a switch to pre-paid 
flat fees.448 Even with time-based fees, clients may be more likely to pay because the bills are 
smaller and more affordable than those generated by traditional full-scope retainers.  If a client 
does refuse to pay an unbundled bill promptly and in full, the financial hit to the firm is smaller than 
it would be if the outstanding amount were larger.449
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Unbundled retainer clients may have more realistic expectations of the firm than do full-scope 
retainer clients do. If the outcome is disappointing despite the firm’s best efforts, unbundled clients 
may be less likely to blame the firm, and therefore less likely to challenge the bill and/or complain 
to the regulator. Richmond Hill family lawyer TT said:

I’ve always been of the viewpoint if I had 20 clients that paid me 
$5,000, I would take that any day of the week over one client 
that’s $100,000. Because odds are, of those 20 clients, I probably 
have 18 or 19 happy people because they didn’t have a war. 
And the person who pays me $100,000, has had a war. They’re 
probably not going to be a happy person. I may have gotten 
them a fabulous result, or not. But they’ve gone through a world 
of [pain]. The other people came in, they had their deal, they got 
their agreements done, they got to move on with their life. So 
they’re the lucky ones, they’re the winners.450

Windsor litigator NN said that unbundled coaching has become a successful part of her practice, 
and one that generally leaves clients “certainly happy.”451 

4.4.2.2. RISKS TO PROFITABILITY

Nevertheless, unbundling poses its own distinct risks to firm economics. Habits of prudent lawyers, 
such as “wanting to look at everything and looking at it from all angles,” seem difficult to reconcile 
with unbundled service provision.452 Survey data collected by the National Self-Represented 
Litigants Project suggests a widespread perception that unbundled legal services are more likely to 
generate regulatory complaints and lawsuits from clients, although there is no statistical evidence 
that this actually the case. 453 “Scope creep” risk was described by B2, who was herself a personal 
plight client before she became a lawyer.454 Unless the retainer is “really clear on what the scope is,” 
clients will pressure the firm to “squeeze more value, more time, more advice, out of it.”455 In Nikki 
Gershbain’s survey lawyers offering coaching services to self-represented litigants, scope creep was 
the practice management challenge most frequently identified by the respondents.456  Without 
any nefarious intent, clients may misunderstand their entitlements under a limited-scope retainer 
contract.457

Thus, lawyers with experience in this area emphasize the importance of careful retainer 
drafting for unbundled retainers. The contract must be very clear about exactly which blocks 
in the cube are and are not the firm’s responsibility.458 Explaining the risks of unbundled services, 
including the risk that something excluded from the service package would have made an 
important difference to the client’s case, is also important.459

One set of unbundling risks that cannot be eliminated through retainer-drafting are those arising 
from the court. Being “trapped on the record” is a concern for some: the judge may refuse to allow 
the lawyer to withdraw after the agreed-upon service has been provided. In the 
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words of employment lawyer II, “judges are quick to find you as [the client’s] lawyer even though 
you are not their lawyer” any more, after the agreed-upon services have been rendered.460 

Another interviewee who provides unbundled services said that if “it’s a settlement conference 
and the case may be going to trial, I’m going to be reluctant to go to the settlement conference 
unless I know who the judge is, because I’m concerned that that judge may try to rope me into the 
trial.”461 Unbundled work should not be punished or disincentivized, and legislation should make 
it clear that judges must not compel lawyers who are in compliance with unbundled retainer 
obligations to do any further work.

It remains incumbent on unbundled service-providers to identify appropriate and inappropriate 
cases for unbundling. FF’s family law firm will not take on any unbundled work, due to a disastrous 
episode in which the firm narrowly avoided being required to pay costs personally. This firm 
acted for a client early in a divorce case before the client terminated the retainer. Six months later, 
two days before a judicial settlement conference, the client retained the firm again. There was 
insufficient time to prepare the documents completely, and the slapdash documents infuriated the 
judge who ordered that either the client or the firm would have to pay the other side’s costs.462 
Fortunately the client agreed to pay the costs, but this anecdote was related by FF as an example 
of the risks involved in unbundled services. 

To identify these risks to firms involved in unbundled practice is not to assert that they exceed the 
risks involved in traditional full-scope retainer practice.463 Lawyers, who arguably tend to be risk-
averse, may overestimate the risk of approaches with which they are not personally familiar.464 JJ, 
who provides unbundled as well as full-scope family law services, said that among lawyers:

there’s always the concern there is going to be some kind of liability 
come back, some kind of complaint that I haven’t done a good job 
on what I’ve done or a part job… that’s always been the fear. I have 
to say that has not been my experience to this point.465 

4.4.3. UNBUNDLING AND LEGAL PROFESSIONALISM

In addition to being accessible and profitable, sweet spot personal plight services must also 
support service quality and professionalism. Personal plight legal services are the site of market 
imperfections arising from information asymmetry and externalities.466 Therefore, even if clients 
want to buy these services and firms can profitably sell them, we must also ask how well they 
actually work. They must uphold the rule of law by reconciling the client’s objectives with the 
administration of justice and the legitimate interests of the court and the other party or parties. They 
must also add real value for clients: offer the responsive, client-customized services that websites 
and artificial intelligence cannot (yet). 

How compatible is unbundling with quality and professionalism? From the court’s point of view, 
the services can be very welcome indeed. Given that the alternative to unbundled legal services is 
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often completely unassisted self-representation, the model can bring legal professionalism to cases 
that would otherwise lack it and thereby make a significant positive impact on the administration 
of justice. However, the efficacy of unbundled services in improving client results does seem to 
depend on context.467 In one Los Angeles landlord-tenant court studied by Jessica Steinberg, 
clients with limited-scope legal assistance did not get better outcomes on average compared to 
those who were entirely self-represented, although they did get better procedural justice.468 

PP is a former family lawyer who had become a judge by the time she was interviewed for this 
research. She said that unbundled legal services are “absolutely” helpful in family court. She 
referred in particular to affidavits prepared on an unbundled basis:

The biggest problem for judges is usually lack of evidence. If you 
have somebody who prepares affidavit documents, a judge has a way 
to -- even if the [litigant] doesn’t talk about any of that -- the judge 
can look at it and say the evidence supports this at paragraph x, y 
and z.469

Regarding the risk of unbundled service providers being “trapped on the record,” PP made it clear 
that she personally would “never put somebody who is doing unbundled services on the record,” 
because she is “aware of what an invaluable service that really is.”470 Likewise, Superior Court 
Justice Alison Harvison-Young, speaking at a panel event, described herself as a “beneficiary” of 
unbundled legal services, which are “enormously helpful” in family cases.471

Offering high-quality services intelligently tailored to the individual client’s needs depends on 
strong lawyer-client relationships. On this criterion, the analysis of unbundling is somewhat more 
complex. Whether it is compatible with legal professionalism seems to depend on the model 
of legal professionalism that underlies the lawyer-client relationship. In short, to the extent that 
lawyer and client expect the firm to deliver salvation for the client, unbundling will be problematic. 
However, to the extent that the assistance model characterizes the role expectation, unbundling will 
be viable. 

4.4.3.1. INCOMPATIBILITY OF UNBUNDLING WITH THE SALVATION MODEL OF PERSONAL PLIGHT 
PRACTICE

Salvation is what some people in personal plight want from a law firm, and what some legal 
professionals want to provide.472 Some clients want the firm to “take over completely,” and “trus[t] 
the lawyer to take care of everything.”473 In Kritzer’s survey of American lawyers serving individual 
clients in the 1980s, 28% reported a mutual understanding with the client that “the client would 
pretty much turn the case over” to the lawyer, and an additional 30% reported an expectation that 
“the lawyer would make most of the decisions.”474

The salvation model includes not only client deference to the lawyer’s expertise,475 but also a type 
of emotional reliance. Daphne Dumont, a Prince Edward Island lawyer with many personal plight 
cases, writes compellingly about the: 
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special moment which is key to the relationship of lawyers to their 
clients... just after the problem is explained, after the client’s fears are 
expressed, and after the details of the legal problem are thoroughly 
talked over, when the lawyer, confident in her knowledge of 
procedure and her estimate of the justice of the client’s claim, begins 
to take up the strain of solving the client’s problem. The lawyer 
accepts the responsibility, and the process of seeking justice gets 
underway.476

In a similar vein, American lawyer and author Sam Glover writes: 

After a client signs a retainer with me, I look them in the eye and 
tell them “Okay, you don’t have to worry about this any more. Your 
problems are now my problems.” It is just a thing I say, but it is a true 
thing I say. My clients go home and sleep soundly for the first time 
in weeks or months. I go home and think about the legal issues all 
evening. At night I dream about my client’s case.477

Responsibility and power tend to go hand in hand. The saviour-lawyer has both the responsibility 
for and power over the client.478 While the client may retain the right to make major decisions such 
as whether to accept a settlement offer, he or she is not expected to lightly refuse or second-guess 
the professional advice of the saviour-lawyer.479 Instead, the operating assumption is that “both 
parties are best served by the professional assuming broad control over solutions to the problems 
brought by the client.”480 Toronto employment lawyer II was remarkably explicit on this point: 

I don’t like my clients having any autonomy. I am very hard on them. 
Probably because I think that I am adding so much value and I know 
what it is in their best interests as counsel and if they don’t see it then 
it is not a good relationship.481

That the client trusts the lawyer’s judgment, and trusts the lawyer’s alignment with the client’s 
interests, is essential to this type of relationship.482 “You need people to trust you,” said criminal 
defender C2, “and essentially hand over their decision-making process to say ‘yeah whatever you 
think is best.”483

The saviour lawyer has both responsibility for and power over the 
client.
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This salvation model of personal plight client relationships may be old-fashioned, and it has been 
subjected to withering critique.484 However, it is not entirely obsolete. It is a more natural fit for 
personal plight than it is for any of the other three quadrants of legal practice. Personal plight 
clients are typically inexperienced one-shotters, and often undergoing personal crises.485 Therefore, 
compared to corporate clients and personal clients with uncontested needs, they are more likely 
to seek a saviour who will “take up the strain” and “accept the responsibility” for the process 
and outcome.486 Severe personal plight – such as a critical personal injury, a deportation, or an 
incarceration – can incapacitate the client on some level, enhancing the need for salvation and 
diminishing the client’s capacity to take an active personal role in responding to the situation. 

Unbundling is very difficult to reconcile with the salvation model of personal plight practice. For a 
firm to take on only a slice or a single block of the “cube” that is the client’s plight, and to carefully 
delimit its obligation in the retainer, is incompatible with both sides’ expectations under this model. 
“Picking one’s spots” for unbundled service and self-representation requires a level of expertise that 
is not consistent with the wish to surrender control to the firm and pray (and pay) for salvation. 

People accused of crimes or otherwise confronting a more powerful and experienced adversary are 
perhaps most likely to seek salvation from a law firm. This helps explain why interviewees expressed 
skepticism about criminal defence as a suitable site for unbundled legal services. GG, who has 
experience in criminal defence, is a strong proponent of the “coaching” model of unbundled 
services, but she acknowledged that it is “most useful in family law, civil litigation” as opposed to 
criminal work.487 Criminal lawyer C2 argued that unbundling is completely inappropriate in his field. 
This is partially because of the necessary level of expertise:

You can’t do this stuff on your own… this is part of the problem I have 
with unbundled services. It’s like opening a hospital and go nuts… go 
to that room down there and there’s some scalpels. Yeah, you got all 
the tools, but you are going to kill yourself… You can provide people 
general information like this is what a judicial pretrial is about or these 
are sorts of things that are going to happen, but when it comes time 
to decide you really need to know the whole case.488 

C2’s resistance to unbundled criminal defence work is also based on his conception of the lawyer’s 
role. This conception clearly resonates with the “salvation” model:

I think a good lawyer is either all in or they’re not. They wouldn’t 
let their client … go into trial and say ‘well I taught you everything 
I could let’s see if you can fly.’ Especially if you are watching them 
fail and know quickly how to fix it, you would probably unbundle my 
unbundling and do it for free because you are messing this up and 
making me look worse.489
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To the extent that lawyer and client adopt the salvation model of their relationship, unbundling will 
be problematic if not impossible. In a world where all personal plight lawyers had to be their clients’ 
saviours, there would be little place for unbundling. However, this is no longer the world we live in, 
if it ever was.

4.4.3.2. COMPATIBILITY OF UNBUNDLING WITH THE ASSISTANCE MODEL OF PERSONAL PLIGHT 	
PRACTICE

The assistance model positions the personal plight firm as the client’s helper rather than the client’s 
saviour.490 In this model, the client remains the protagonist in his or her effort to deal with personal 
plight, and the firm takes a more flexible supporting role.491 It is more likely to be operative in cases 
where the client has more relevant personal experience and more capacity. The assistance model 
is also more viable where the dispute is a civil one involving parties of relatively equal bargaining 
power. Many (although certainly not all) family law cases are of this nature. 

Due to its more modest and more flexible role expectations between lawyer and client, the 
assistance model allows much more scope for unbundling. 492 The assistance model, it has been 
argued, is increasingly a better fit with what personal plight clients are actually looking for from law 
(and other professional) firms.493 A “decline of deference” toward lawyers and other professionals 
has been observed,494 and an increasing client interest in having more control over decisions.495 
Jordan Furlong has described the rise of the “self-navigator” client who, “rather than turning over 
her entire matter to a lawyer and following his lead… maintains command and direction of her legal 
situation, assigning specific tasks or roles to various tools or resources along the way, and often 
carrying out some herself.”496 As the CBA Equal Justice report noted, “people want more active 
involvement in the management, strategy and decision making about their legal matters.”497 Estate 
litigator HH agreed that “there’s way more push back with clients, and I think I’ve seen that more 
recently, in terms of strategy being pursued, asking questions. Which I think is a good thing.”498

In every retainer, as a matter of legal ethics, it is the client’s role to give instructions and the 
practitioner’s role to take them.499 However, in practice client disempowerment tends to accompany 
the salvation model of practice. Like a person being carried out of a burning building over a 
firefighter’s shoulder, a client who seeks salvation from a law firm tends to surrender authority to 
the firm in so doing. By contrast, assistance (whether bundled or unbundled) does not come at that 
price. Ottawa lawyer D2 said her firm “treated clients as partners rather than like the subjects of our 
work.” Concretely, this meant reporting to clients in an especially thorough and frequent way, and 
encouraging clients to make as many of their own decisions as possible about the conduct of the 
case.500 Unbundled retainer clients in England & Wales, in interviews, said they valued the way the 
model left them with “control” and “responsibility” for their own cases.501
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Because unbundled services encourage clients to take more responsibility, and to think of 
the law firm’s work in terms of assistance rather than salvation, they are said to promote client 
empowerment.502 In the words of Toronto family lawyer FF, “it’s pretty straightforward that a person 
should be able to manage their own experience, and buy the experience when they need the 
experience, and the expertise.”503 GG, in British Columbia, sees her coaching work empowering 
clients in part by building their confidence:

I sit down with them and I encourage them, sometimes I feel like a 
cheerleader, because part of the problem is people just don’t think 
they can do it. … A lot of what I have to do is convince people that 
they can do this and tell them about my clients who have done it. 
And who have succeeded doing it. I really get tired, Noel, of the 
‘woe is me stuff’ because I’ve seen people, I’ve seen what they 
can do, even though the system, it’s true, is not set up for [self-
represented litigants]. It’s much more accessible than it’s given 
credit for with strategic professional intervention. So that’s where 
I’m coming from.504

“I feel so empowered with what you’re giving me” is how Ottawa lawyer D2 characterizes her 
clients’ attitude toward her unbundled legal services.505 As noted above, for clients for whom 
empowerment is important, unbundling may leave them happier, more likely to pay their bills, and 
less likely to sue or complain about the firm.506 

Conversely, D2 described some lawyers’ refusal to work on an unbundled basis as “presumptive” 
and “an exertion of power” over clients.507 It is true that some personal plight clients are looking 
for salvation. However it is equally true that some personal plight lawyers are personally attached 
to the saviour role and do not wish to help clients on any other basis. In the view of Alberta family 
lawyer Rob Harvie, 

we lawyers have been encouraged by our law schools, our 
regulators, and perhaps even the public to take an overly 
paternalistic approach towards our clients. We take control of our 
clients’ issues and in so doing, adopt many of their problems as our 
own. This does a disservice to our clients – who need us as objective 
sources of guidance, not as surrogate parents.508

Among the interviewees, D2 and GG agreed that lawyer resistance to unbundling reflects, in part, a 
reluctance to give up control over the lawyer-client relationship.509 
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4.5. CONCLUSION: PRICE/QUALITY TIERS AND UNBUNDLING

Price/quality tiers, including affordable-but-helpful Chevrolet alternatives, constitute an important 
route into the sweet spot. Traditional “Chevrolet” options for clients -- requesting juniors on the file, 
economizing on time, or settling early – should be encouraged. Unbundling, whereby the firm takes 
on some but not all of the blocks in the case “cube,” is a more significant break with traditional 
approaches to personal plight legal practice. The cube can be sliced by task, stage, or issue, and 
individual blocks or irregular shapes can be broken out to meet the diverse needs and budgets of 
personal plight clients. 

Unbundling … is a more significant break with traditional approaches 
to personal plight legal practice.

Unbundling can’t work in every personal plight case.510 Contra-indications, according to the 
interviewees, include high levels of conflict, high levels of complexity, and high-needs clients.511 
Inefficiencies and practical problems seem to be greatest in “stage-based” unbundling, especially 
if the file is passed back and forth multiple times before being resolved. To the extent that the client 
or the firm see their relationship in terms of salvation, unbundling has little scope. Criminal charges 
and significant power imbalance between the parties are also problematic in this regard.

However in appropriate cases unbundling has great potential as a route into the sweet spot. 
Accessibility is improved, mostly because the price can be dramatically lower than that of the 
full-scope retainer. Unbundling seems to be a promising business opportunity for personal plight 
firms. Although it carries its own risks, it also eliminates risks involved in full-scope retainers. Those 
who actually provide unbundled services are generally much less worried about the risks than are 
those who do not do so, suggesting that the fear may be overblown. Careful retainer drafting and 
expectation-setting with clients seems likely to mitigate the risks involved. 

In terms of legal professionalism, unbundling is a clear win for the justice system because it is a 
viable alternative for the many people who would otherwise be completely unrepresented. It is 
also harmonious with the “assistance” model of legal professionalism which, in addition to being 
more affordable, is more empowering for clients than the “salvation” model. Personal plight firms 
should look for appropriate opportunities to offer more unbundled services.



CHAPTER 5	
VERTICAL DIVISION OF LABOUR 

“Successful law firms of the 21st Century will be those who re-jig 
their staffing models to ensure that work is done by the lowest 
cost, yet appropriately skilled, provider – or the work is done by 
technology.”512 

Mitch Kowalski

Figure 7 Vertical Division of Labour in a Personal Plight Law Firm

Better allocating and coordinating efforts within firms can lead to more accessible, higher quality, 
and more profitable personal plight legal services. This Chapter develops the idea 
of vertical division of labour, defined as the efficient delegation of 
tasks to lower-cost workers and to systems. Whenever a 
task previously performed by a higher-paid worker is 
delegated to a lower-cost worker or system, vertical 
division of labour has occurred. (Chapters 6 and 
7 will consider horizontal division of labour – 
pushing law firm tasks “laterally” to other 
legal and non-legal professionals.)
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Vertical division of labour is a conceptually straightforward strategy in any business. However, there 
is evidence that many personal plight law firms are not yet taking sufficient advantage of it.  This 
Chapter will first outline the benefits of delegation for personal plight law firms, moving downwards 
on Figure 7 (sections 5.1, 5.2, and 5.3). Section 5.4 considers opportunities for personal plight firms 
at the various stages of Richard Susskind’s model of legal services evolution, and 5.5 identifies the 
comparative advantages of senior professionals in law firms. The risks of over-delegation and mis-
delegation are identified in section 5.6. Section 5.7 looks for regulatory opportunities to encourage 
efficient division of labour. Section 5.8 argues that, for personal plight law firms, moving toward 
efficient vertical division of labour is helpfully understood as an investment involving risks and 
rewards.

5.1. DELEGATION TO JUNIOR LAWYERS

The accessibility benefits of delegating work down the pay scale are obvious in law firms that 
bill by the hour. If a senior lawyer (hourly rate $400/hr) delegates a task to a junior lawyer ($200/hr) 
who can perform it almost as quickly and just as well as the senior lawyer would, the client benefits 
from the same quality work and pays less for it.513 In some cases, vertical division of labour is the 
only way to deliver high-quality and profitable legal services. If a certain client’s budget is especially 
tight, only someone with a relatively low hourly rate will be able to put in the necessary hours to 
meet the need properly.514  Profitability in a time-billing firm generally also increases when work 
is delegated appropriately, so long as the senior lawyer has other billable work to keep him or 
her busy. This is because the firm collects the margin between (i) the junior’s billing rate and (ii) the 
junior’s salary and overhead.

In flat and contingency-billed practices, the profit motive to delegate is even stronger.  In 
the absence of time-based billing, no revenue is lost from the delegation even if the senior does 
not have any other paying work to keep them busy. Conversely, the affordability benefit for clients 
is attenuated because they are not paying by the hour for different employees’ time. However, 
appropriate delegation makes a flat- or contingency-billing firm more efficient, and lets it offer 
profitable services at lower prices.

5.2. DELEGATION TO NON-LAWYER STAFF

The same logic applies to non-lawyer staff such as paralegals, clerks, and assistants, whose 
labour costs are typically lower even than those of entry-level lawyers. 515 Most lawyers in 
personal plight as in other fields already delegate simple administrative tasks.516  However lawyers 
interviewed for this project also reported delegation of relatively advanced work to non-lawyers, 
including document review,517 screening potential clients,518 gathering evidence,519 collecting 
unpaid accounts,520 and preparing initial drafts of some documents.521 
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Delegation may send tasks outside of the firm or even outside of the country, through 
processes such as offshoring and nearshoring. “Offshoring,” as defined by Richard and Daniel 
Susskind, occurs when tasks are delegated to workers in a lower-cost jurisdiction, who may still 
be employees of the firm that delegated the work.522 The Susskinds distinguish offshoring from 
“outsourcing,” wherein the lower-cost workers are not members of the same firm.523 “Nearshoring” 
means that the workers are located in a relatively low-cost area (usually within the same nation),524 
where costs remain low but coordination and quality control are relatively easy.525 For reasons 
considered below, these processes are much less common in personal plight as opposed to 
corporate firms. However interviewees did describe a smaller scale application of the “nearshoring” 
concept – delegation of clerical, bookkeeping and financial tasks to independent contractors often 
working from home or from relatively low-cost space.

Personal injury firms seem to have gone furthest toward reserving lawyer labour for the tasks 
that need it most, among personal plight firms.526 This is unsurprising, given the strong incentive 
to delegation created by the contingency billing model that predominates in this niche. One 
interviewee reported a 1:4 ratio at his personal injury firm: 14 lawyers and about 60 non-lawyer 
staff.527 DD, the leader of an overseas firm with a large PI practice, said: 

We have fewer lawyers per head of population than a traditional 
law firm. But those lawyers that are there spend as far as possible 
their time doing clinical legal judgment. So they’re spending 
their time interviewing the client, collecting and assessing 
evidence, formulating the legal and factual matrix for their 
client, and then standing away from all the process and letting 
all the machinery, including trained paralegals and trained legal 
assistants, legal secretaries, and you know in our whole practice 
in Australia there are three word processing operators, which 
gives you an idea of the level of automation and the level of case 
management systems. So it’s very little that’s left to individual 
lawyers to influence, sort of the way the case progresses -- except 
the most important bit which is ‘what sort of case is this, what 
sort of result is appropriate for this particular client, in their 
particular circumstances’. But all the collation of material, that’s all 
automated.528
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Client screening and intake is a time-consuming, and often unbillable process that some 
interviewees in other practice areas wished they could somehow outsource.529 Plaintiff-side tort 
firms seem to have gone the furthest in delegating these tasks to non-lawyer staff.530 However, 
extensive delegation to staff is certainly possible in other personal plight niches.531 DD’s firm, in 
Australia, has extended its staff-heavy model into family law and other areas.

Sociologist Jerry van Hoy studied the large American “franchise” law firms of the 1990s, which 
at the time provided contested family and estate law services as well as personal injury.  Van Hoy 
identified only a very short list of tasks that would never be assigned to secretaries in these firms 
– court appearances, substantive legal advice to a client, and direct “selling” of legal services to 
a client.532 “We just make circles in crayon” on forms preprinted with possible legal categories 
and analyses, according to one of Van Hoy’s lawyer interviewees. Secretaries would then do the 
necessary writing to create the necessary documents.533  Van Hoy’s own assessment of lawyers’ role 
in these law firms was scarcely any more glorious: “the main role of lawyers is to sell clients one 
of the services that the firm offers.”534 However, this study did not clearly distinguish between the 
uncontested and contested work done by franchise law firms. The preponderance of evidence, 
considered below, suggests that lawyers have a more durable and prominent role in contested 
personal plight matters than they do in meeting legal needs that do not arise from disputes.535

5.3. DELEGATION TO CLIENTS

Chapter 4 considered unbundled legal service retainers, wherein the client does some of the work 
that the lawyer would do under a traditional “full-scope” retainer.  It is worth noting here that 
unbundling can be considered a form of vertical division of labour.  Beginning with the “full-
scope” retainer where the firm does everything, every “delegation” of a task (such as affidavit-
drafting) back to the client has the potential to make the legal service more accessible.536  Costs are 
saved if the client’s own opportunity cost to perform certain necessary tasks is less than what 
it would cost for the firm do it. As Toronto lawyer B2 put the point from the client’s point of view, 
“if you can do something yourself, you would... each hour you save is $300 or $400 ... that’s a lot of 
money.... no matter how wealthy you are.”537

5.4. DELEGATION TO SYSTEMS

Vertical division of labour means delegating work down the pay scale in order to save costs without 
sacrificing quality. However, this process can extend below the bottom of the human pay scale. 
The labour involved in personal plight legal practice can and should also be intelligently and 
selectively delegated to systems -- “collection(s) of artificial objects organized for a particular 
purpose.”538 

As technology improves, delegation to systems can make personal 
plight legal services more accessible, higher-quality, and more 
profitable.
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This, again, is a common sense idea that most personal plight firms already utilize to some extent. 
A bank of precedents – model documents which can be quickly adapted to suit new files -- is 
perhaps the most basic system to which labour is delegated in personal plight law firms.539  Intake 
forms are another well-established system used in many personal plight practices. Much work 
once done by staff or lawyers has already been delegated to word processing and other basic 
technological systems in most law firms.

As technology improves, delegation to systems can make personal plight legal services more 
accessible, higher-quality, and more profitable.540 The Susskinds suggest that paraprofessional and 
assistant work will increasingly be subsumed by technology, in order to produce even greater cost 
savings.541 Some lawyers’ work can also be delegated to systems. For instance, quantitative legal 
prediction (QLP) evaluates the prospects of success in a case by drawing on a large database of 
past decisions.542 This can help contingency-billing firms make better intake decisions, as well as 
informing settlement negotiations. 543 QLP is an example of a system already used in the corporate-
client hemisphere which may soon create benefits for personal plight clients as well.544

In his book Tomorrow’s Lawyers, Richard Susskind suggests that legal services will evolve through 
five stages:545

Figure 8 Richard Susskind’s Stages of Evolution

Susskind argues that, even today, little legal work is actually purely bespoke – created “from 
scratch” to respond to a client’s completely unique and unprecedented situation. Any personal 
plight firm which uses precedents or intake forms has already moved from Susskind’s first stage 
(bespoke legal services) to his second stage (standardized legal services.)546 

5.4.1. SYSTEMATIZATION OF PERSONAL PLIGHT LEGAL SERVICES

Susskind’s third stage of evolution is systematized legal services, which includes automated 
workflow and document assembly systems. Systematization offers opportunities for firms to 
improve quality, reduce cost and increase profit. A personal plight firm that has taken the lead 
in systematization is Slater & Gordon, which is active in Australia and the UK. Slater & Gordon 
executive Dina Tutungi, speaking to Laura Snyder, said the firm has created a “flow” for each of the 
different types of personal injury matters that the firm handles. The associated software “anticipates 
different combinations and permutations for how that matter can progress,” and uses “prompts 
and checklists” to ensure that everything necessary is done regardless of the direction the case 
takes.547 According to Tutungi, delegating file management to this system helps “make sure that 
the case is compliant with court orders… that the customer service is exceptional, that clients are 
updated and that the case is moving on schedule.”548 
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Interestingly, Tutungi’s comments suggest that systematization also facilitates vertical division of 
labour among human workers within Slater & Gordon. It makes it “easier for certain tasks to be 
done by experienced legal support staff who are supervised by lawyers.” This, in turn, “free[s] our 
lawyers up to focus on good case management — those high-end analytical and forensic tasks.”549

Among the Canadian lawyers interviewed for this project, F2 offered the most advanced examples 
of delegating tasks to systems. F2 leads an innovative Canadian firm that operates in multiple retail 
locations and uses advanced computer systems and division of labour in order to deliver fixed fee 
services to individual clients. F2’s firm currently concentrates on uncontested personal business 
services (such as will-drafting and real estate), but the firm is looking for opportunities to apply this 
approach to personal plight matters. 

F2 described various systems that help his firm deliver high-quality, accessible services to individual 
clients. For workflow and client-relationship purposes, the firm uses SalesForce, the world’s largest 
cloud-based customer relationship management platform. This is an interesting indicator that the 
systems to which law firms delegate tasks need not necessarily be purpose-built or law-specific 
software.  F2 described most precedent documents as “workflow badly constructed,” insofar as 
they require the user to “go through line by line” in order to customize it, “as opposed to filling 
in the form blanks.”550 Automated interactive forms, used by F2’s firm, could offer superior vertical 
division of labour compared to precedents, if they reduce the number of minutes required per 
use and/or reduce the pay grade of the employee capable of doing the work without affecting 
quality.551

5.4.2. PACKAGING OF PERSONAL PLIGHT LEGAL SERVICES

One step beyond systematization in Susskind’s model (Figure 8, above) are packaged legal 
services.552 Here, “lawyers pre-package and make their experience available to clients on an online 
basis.”553 Susskind argues that packaging lowers price dramatically but can also be profitable, in 
that it lets practitioners “make money while they sleep.”554 

Slater & Gordon’s “Online Unfair Dismissal Lawyer” sits somewhere between systematization 
and packaging on Susskind’s model. For a flat fee of AUS$300 (roughly C$300), this website first 
takes users through a series of questions in order to categorize the user’s matter. The user is then 
prompted to type in their story and upload relevant documents. A lawyer from the firm will then 
review the documents and phone the user for a 30-minute consultation. Finally, the claim will be 
emailed to the user, who can file it with the Australian tribunal that handles these matters. The 
Online Unfair Dismissal Lawyer is an example of an accessible process that delegates extensively to 
a technological system, while reserving a precisely defined role for lawyers.555

Entrepreneurial lawyers see commoditization not as a way to put 
themselves out of business, but as a way to approach the sweet spot 
of accessibility, quality and profitability.
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5.4.3. COMMODITIZATION OF PERSONAL PLIGHT LEGAL SERVICES

Depending on the definition one chooses, “commoditization” could be an existential threat or 
an opportunity for legal professionals. Richard Susskind defines commoditized legal services, 
the fifth and final stage on his model, as those that are “readily available at low or no cost on the 
internet.”556 By this definition, commoditization is not a sweet spot opportunity for personal plight 
law firms to profitably create access to justice. However others use the verb “commoditize” to refer 
more generally to delegation, especially to systems, moving rightward along Susskind’s model.557 
“If you want to increase access to justice,” F2 said, “commoditize, commoditize, commoditize.”558 
These entrepreneurial lawyers see commoditization not as a way to put themselves out of business, 
but rather as a way to approach the “sweet spot” where accessibility, quality, and profitability meet. 
Vertical division of labour, especially involving intelligent systems, is key to this process.

It will be suggested below that personal plight legal practice, compared to other practice areas, 
involves some distinct impediments to vertical division of labour generally, and commoditization 
in particular.559 F2 acknowledged this. His firm is interested in any individual-client work that can 
be commoditized, but thus far this has meant almost entirely uncontested work.  Nevertheless, 
F2 identified several examples of contested personal plight niches that could be commoditized, 
because each case involves very similar facts and law. These included (i) real estate litigation in 
which a buyer wishes to back out of a transaction with the deposit returned, (ii) enforcement 
proceedings for child and spousal support, and (iii) some landlord-tenant disputes.560

5.5. THE COMPARATIVE ADVANTAGES OF THE DELEGATORS

Among other advantages, vertical division of labour creates time for lawyers and higher paid 
staff to use their skills to their best advantage. Jordan Furlong suggests that lawyers

have been punching below our weight for some time now, devoting 
our immense talents to tasks that are essentially clerical, transactional 
or procedural in nature. Others will take that work from us — and in 
the long run, we’ll thank them, because we will be freed to apply our 
highest and deepest skills to more important and valuable needs and 
opportunities.561

Family lawyer E2 identified “going to court” as the “prime capacity” of litigation lawyers.562 Richard 
Susskind has also identified oral advocacy as a core lawyer skill relatively insulated from delegation 
and competition.563  The advocate’s level of experience can be the difference between winning 
and losing a personal plight case. For example, in applications to Canada’s Immigration and 
Review Board, Sean Rehaag found a “strong positive relation between grant rates and lawyers’ 
experience.”564

DD sees “clinical legal judgment” as the essential function of lawyers, and he sees enormous 
unmet demand for clinical legal judgment.  To DD, “the difficulty is that at the moment the way 
the legal profession is structured, most of the revenue lawyers earn is doing 
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everything but the clinical legal judgment.”565 His firm seeks to profitably expand the number of 
people who can benefit from that judgment, by allocating as much as possible of the other work to 
non-lawyers. 566

Mentorship was mentioned by interviewees as an important factor in professionalism,567 and a 
role for which experienced lawyers are uniquely qualified.568 B2 suggested that unbundled legal 
services, and in particular behind-the scenes “coaching” of self-represented litigants, are also most 
appropriate for senior lawyers.569 B2 experimented with the coaching model shortly after being 
called to the bar with mixed success. She concluded that 

Limited-scope coaching… should be left to experienced lawyers. 
Somebody who actually has litigated, traditionally, regularly, for say 
5-7 years... there’s so much to learn... as I began to take on more 
clients and they were asking me questions that I didn’t know myself, I 
thought ‘this is bad.’ ... I just didn’t have the experience..570

B2 practiced as a sole practitioner. She emphasized the many “little bits of knowledge that you 
need that are not found in any textbooks or guides, that [are] only passed on by word of mouth, 
from lawyer to lawyer, or by experience.” B2’s conclusion was that “you need mentoring,” and 
because she lacked it, she was “at a significant disadvantage.” She eventually ceased working in 
this area, in part because she “didn’t really want to ‘practice’ on the clients.” 571 Unbundled retainers 
might be one of the tasks for which senior counsel have a distinct comparative advantage within a 
personal plight law firm. Intelligent delegation of routine tasks within full-scope retainers can save 
more of their time to do this work.

5.6. IMPEDIMENTS TO VERTICAL DIVISION OF LABOUR IN PERSONAL PLIGHT

5.6.1. OVER-DELEGATION AND MIS-DELEGATION

As with all good things, it is certainly possible to have too much delegation within a personal 
plight law firm. There are certainly tasks for which lawyers are uniquely qualified, and with which 
most non-lawyers or technological systems would struggle. Delegation to insufficiently trained, 
insufficiently competent, or insufficiently competent juniors, staff, or systems can obviously 
undermine service quality.572 

DD is the leader of a personal plight firm that uses very advanced vertical division of labour and, 
and he has “a very deep belief that all legal services are commoditizable to some degree.” 573 

Over-delegation and mis-delegation can increase price and/or decrease profitability. However 
he acknowledged there are “lots of good questions about how you can do that safely to protect 
the client’s interest, to ensure the right levels of supervision of the work.”574 It is the lawyer’s 
responsibility to ensure that new technological systems, especially client-facing ones, are tested 
sufficiently before being deployed and monitored on an ongoing basis to ensure that clients’ 
interests are protected.
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The labour cost of completing a task depends not only on the hourly rate of the person working 
on it, but also on the amount of time it will take that person to complete it. Experience usually 
cuts down on the time required: Chatham litigator RR said that, over 30 years of practice, he has 
become “way more efficient,” and “can do something in 10 minutes that used to take me an 
hour.”575 If a $400/hr lawyer who could complete a task in 5 minutes delegates it to a $200/hr 
lawyer who will require an hour, the client does not come out ahead.576 RR also described a 5-day 
small claims trial which, in his view, would have required only a single day, had his client’s adversary 
been represented by an experienced lawyer rather than an inexperienced paralegal. 577 

Family lawyer JJ has found that over-delegation of financial disclosure documents to staff not 
able to handle them leads to “a lot of time correcting the information or chasing the correct 
information… I’d sooner do it right the first time.”578 JJ added that sometimes, even when a lower-
cost staff person is entirely able to perform a task, delegating it ultimately requires the lawyer 
to spend more time later learning the file in order to perform her work in mediation or court 
advocacy.579 In many circumstances, this time spent “getting up to speed” must be deducted from 
the time savings offered by delegation.

Supervision of delegated work by the delegator is often necessary. In the case of work delegated 
to non-lawyers, supervision is a regulatory obligation, as well as a prudent given that law firms are 
legally liable for any errors made by their staff. 580 However, supervision reduces the cost savings of 
delegation relative to having the delegator do the work personally. Supervised delegation can also 
mean costly duplication of efforts. Clients suffer when they are billed by expensive senior lawyers 
who review and fine-tune already-billed juniors’ work, without adding proportionate value.581 

For civil litigator BB, it is important that he personally “sit down with every [client], and they know 
I’m their lawyer, and I’m doing the work, and it’s not being passed off to staff or junior lawyers or 
anybody else.”582 He sees this as advantageous to his clients, most of whom are individuals with 
low-value tort matters:

I think there is some advantage to my clients in that I’m the one who 
... say... calls the court to make sure something is properly done, or 
scheduled. Sure I could have my assistant do it, that would save me 5 
minutes, but then they’d have to relay the message to me, and what 
if I say ‘Did you ask them A, B, C,’ and she says ‘Oh no, I didn’t know 
I was supposed to ask that,” ‘Can you call them again?’ And that 
doesn’t help.583
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Delegation, in BB’s view, is sometimes 

a problem, because you’ll look at some files and you’ll see all sorts 
of memos and not necessarily action, you’ll see research but if a 
lawyer is handling a case that they don’t know how to handle, they’re 
probably just going to write a memo and let someone else deal 
with it, and wait for instructions. … Assistants, and clerks, and junior 
lawyers, they do help on the balance, but I think it adds layers... I’m 
not sure they help my clients.584

5.6.2. THE CHALLENGES OF VERTICAL DIVISION OF LABOUR IN PERSONAL PLIGHT

Compared to uncontested work and corporate-client work, personal plight legal practice 
is characterized by (i) small average file size, and (ii) inexperienced (and often traumatized) 
clientele.585 Both of these factors complicate vertical division of labour for personal plight law 
firms. The relatively small average size of personal plight files is an impediment to offshoring and 
outsourcing.586 Delegating tasks to contractors or employees outside of the firm requires time to 
“disaggregate” a file into multiple tasks and allocate them appropriately.587 For small divorce or 
criminal defence files, the savings from delegation might not justify this time expenditure. Thus it is 
unsurprising that large legal process outsourcing firms focus on corporate clients.588 

Clients may not like it if their hands are being held by different 
people all the time.

Moreover, some personal plight clients resist delegation of their tasks, regardless of price and 
service quality considerations. As one interviewee said regarding delegation to staff, “at the 
end of the day they can do some things but perhaps your client is not going to want them to 
do other things just because of the nature of the work.”589 Personal plight legal needs are often 
accompanied by significant affective or even traumatic aspects, which emotionally charge lawyer-
client relationships and complicate delegation.590 A corporation defending a tort suit, or an 
individual purchasing a home, may not care how the law firm makes the legal service “sausage” so 
long as the price is right and the quality is good. A person who has lost his marriage or inheritance 
is perhaps less likely to take this attitude.  Family lawyer PP said that the “emotional needs” of 
clients in that niche necessitate face-to-face meetings with the lawyer in charge.591 In a similar vein, 
TT (also a family law practitioner) suggested that clients may not like it “if their hands are being held 
by different people all the time.”592
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C2 argued that, for criminal defence matters, clients

very much look to the individual. They say I want this person as my 
lawyer. It is almost like a music artist... If you want Adele to perform, 
then that’s who you want. You don’t want Adele Inc. and they send 
someone who sounds like Adele to come and sing for you. It is not 
the same thing. Clients are very demanding that way. With something 
as specific as law you want that one relationship, that comes back to 
trust… Only so much can be delegated before the client says no I am 
not letting your associate do the trial.593 

The behaviour of the other side and the behaviour of the client are more difficult for the firm to 
predict in litigation than they are in simple transactions. The unpredictable behaviour of the court is 
an additional source of uncertainty. Chapter 2 explained how these factors make it more difficult to 
offer price-certain fees.594 They also, arguably, make it harder to delegate tasks down the pay scale, 
to systematize them, and to commoditize them. 

Two enthusiastic commoditizers of uncontested personal business legal services, interviewed for 
this research, acknowledged that contentious litigation matters are much more difficult to reduce to 
workflows.595 Some firms that draft simple wills and transfer residential real estate have embraced 
vertical division of labour to the extent that only a tiny proportion of the tasks require a lawyer’s 
expensive attention. Whether this is possible for any but the simplest personal plight files remains 
unclear.

5.7. ENCOURAGING VERTICAL DIVISION OF LABOUR

Over-delegation and mis-delegation are real risks, and advanced vertical division of labour is 
impeded by unique challenges in personal plight matters. Nevertheless, on balance a greater 
degree of delegation to humans and systems would be advantageous for many personal 
plight law firms and their clients. It would allow them to provide high quality legal services at 
lower price points and with more profit.

Some resistance to delegation may be essentially irrational. As HH put the point, “there’s a 
tendency of lawyers generally to think ‘no one else can do this work, only I can do this work’… 
I think that’s often wrong.”596 A senior lawyer who embraces vertical division of labour must 
be prepared to give up some control; Doug Jasinski has colourfully suggested that lawyers 
tend to have their “operational settings pre-programmed to ‘control freak.’ “597 The ethos of 
professionalism – the good lawyer’s sense that she must take personal responsibility for helping (if 
not “saving”) the client – is salutary in moderation. However it may also give rise to an excessive 
resistance to delegation, that doesn’t exist in a factory or a restaurant. 
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Inefficient division of labour among pay grades can hurt the bottom 
line in addition to inflating clients’ bills and making legal services less 
accessible.

The Susskinds argue that “frequently senior professionals are involved in activities for which they 
are alarmingly overqualified.”598 Other authors have directed this criticism at law firms specifically.599 
Several lawyers interviewed for this research suggested that personal plight law firms generally 
make insufficient use of lower-priced labour.600 Estate litigator HH, for example, said that she finds 
herself spending much of her time doing tasks for which she feels overqualified. Communicating 
with other lawyers in order to schedule motions and mediations was the example HH gave of 
something which “could very well easily be pushed over to the assistants.”601 Because HH feels 
overqualified for these tasks, she is reluctant to bill the many hours spent on them to clients at her 
normal hourly rate of $325/hr. This shows how inefficient division of labour among pay grades can 
hurt the bottom line in addition to inflating clients’ bills and making legal services less accessible.

Pushing tasks down the pay scale is in many cases a “sweet spot” strategy that supports the firm’s 
bottom line as well as the clients’ interests. However, some time-billing firms will need a regulatory 
nudge in this direction, given that reserving work for the highest-rate billers can in some cases 
be more profitable than delegating.602 Regulators’ codes of conduct could require time-billing 
firms to allocate tasks among available workers within the firm with exclusive reference to the 
best interest of the client, defined to include the client’s interest in price as well as quality.603 
Such a rule would require that the lower-billing of two equally available and equally competent 
professionals be used to perform a given task. There are very good reasons why some tasks should 
be given to more experienced or highly trained hands, but profit motive is not among them.

Billing practices can encourage, or discourage, efficient vertical division of labour. Under time-
based billing, offering a blended rate (in which all hours worked at the firm are charged at 
the same rate regardless of who works them) could incentivize rational delegation within a 
firm.604 Blended rates also reduce one form of price uncertainty for the client: uncertainty about the 
proportion of the hours that will be billed at the different possible rates.  

Some time-billing personal plight lawyers bill non-lawyer labour to the client as they would 
lawyer labour.605 Others consider non-lawyer labour a form of overhead, like rent and utilities, 
for which clients should not be specifically billed. The problem with the latter approach is that it 
disincentivizes efficient allocation of tasks down the pay scale.606 Also, folding non-lawyer labour 
costs into higher hourly rates for the lawyers is arguably unfair to those clients whose cases happen 
to require a high proportion of lawyer labour, relative to clients who benefit from a large quantity 
of unbilled non-lawyer labour. For these reasons, time-billing firms should consider billing 
non-lawyer labour to their clients, especially if they make commensurate reductions in their 
lawyers’ billing rates.
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5.7.1. CLIENT COMMUNICATION PROBLEMS AND VERTICAL DIVISION OF LABOUR SOLUTIONS

Client communication is an aspect of personal plight law practice for which vertical division 
of labour has significant potential. Communicating with clients is a core aspect or legal 
professionalism, but is also known to be problematic for many firms. Communication breakdown is 
the leading cause of client lawsuits against lawyers, accounting for more than 30% of all such claims 
in Ontario.607 

For personal plight clients, who are typically legally inexperienced and stressed by the underlying 
problem giving rise to the legal need, understanding and being understood by the law firm 
is particularly important. In particular, a personal plight client will often perceive, fairly or not, 
that “nothing is happening” with his or her matter despite the large sums of money paid to the 
firm.608 Drawing on their interviews with American family lawyers, Mather et al. aptly characterize a 
common state of affairs:

clients understandably see their divorce as of primary importance 
and may call their lawyers frequently to find out what is happening. 
In response, attorneys who are faced with the crush of many cases, as 
well as the unpredictable responses of opposing party and counsel 
and the slowness of court scheduling, may delay or avoid responding 
because the answer is ‘nothing.’ The result can be client anger, 
frustration, and, particularly often in divorce cases, complaints of 
neglect to the appropriate bar agency.609 

Those interviewed for this research emphasized the importance of frequent communication, and 
managing expectations regarding procedure and timeline as well as outcome.610 This helps a firm 
keep its existing files and win new ones. Toronto personal injury lawyer SS, for example, said:

we take over files from lawyers all the time and they’ll say ‘I don’t 
know, I’m fed up, I want to switch, I haven’t heard from my lawyer in 
a year-and-a-half’… we try to say ‘it’s a communication issue’….so we 
get the file from them and they’ve been doing everything right, it’s 
just they haven’t communicated anything. So communication’s key.611
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Vertical division of labour can assist personal plight law firms with the challenge of client 
communication. In short, an appropriate staff person or system can in many cases satisfy clients’ 
demands for communication, without consuming the expensive time of lawyers. Windsor-Essex 
family lawyer PP relied on her experienced assistant to field many client queries, and respond 
personally to some of them:

Clients like that because it was almost instantaneous. She was there 
and I wasn’t. She was very experienced, so sometimes she could even 
answer the question. Many times they are not legal advice questions. 
It is ‘has Jarrod talked to so and so and did we get a letter?’612	

Technological systems supporting efficient client communication include the appropriate use of 
the “CC” and “BCC” fields to keep clients in the loop on communications sent to the other side.613 
Large personal plight law firms overseas, such as the UK’s Co-Operative Legal Services, have toll-
free lines, webforms triggering a phone call from the firm to the client, and online legal enquiry 
forms to give clients more options for communication. If the client’s file is stored securely in the 
cloud, then an offsite staff person can access it and review details with the client when the lawyer is 
unavailable.614

An appropriate staff person or system can in many cases satisfy 
clients’ demands for communication, without consuming the 
expensive time of lawyers.

Online portals are also useful systems for client communication. The client is given access 
to a password-protected website dedicated to his or her file. The portal may offer secure 
communication with the firm, document sharing, and scheduling functions. It can also let a client 
keep track, in real time, of the firm’s dockets and amounts owing.615 CBA Legal Futures research 
with clients found that they increasingly want to stay “informed throughout the legal process 
with regular reports and updates on both the status of the work and the costs-to-date.”616 Portals 
can let them do so at very minimal cost to the firm. This innovation is an example of how client 
communication tasks, like other aspects of personal plight legal practice, can be delegated down 
the pay scale and delegated to technological systems, creating satisfied clients and efficient 
practices. 
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5.8. VERTICAL DIVISION OF LABOUR AS INVESTMENT

For a personal plight law firm, efficient vertical division of labour can be understood as an 
investment which involves up-front costs and the assumption of risk, along with the prospect of 
gain. Consider Susan, a sole practitioner who does all or almost all of the necessary tasks for her 
personal plight practice by herself. Susan would like to have an associate, articling student, or non-
lawyer staff person to whom she can delegate certain tasks. She would also like to use technology 
to systematize some of her firm’s tasks. These steps, she knows, can save her clients money and 
increase her own income.

However, pursuing vertical division of labour would require an immediate investment on Susan’s 
part. She would have to make time to find a person to hire or software to purchase. She would 
then have to find time to train and supervise that person,617 or learn how to use the software. She 
would have to figure out, probably through trial and error, exactly what should and should not be 
delegated. Susan would also, of course, have to pay for her new hire or system. 

Meanwhile, the prospective payoff from Susan’s investment in vertical division of labour is uncertain. 
The person she hires might turn out to be incompetent, or they might quit soon after being hired. 
The software or system might not live up to expectations. Thus, the safest course is for Susan to 
continue doing everything herself. Risk-aversion comes naturally to lawyers, so the benefits of 
vertical division of labour may easily be disregarded.

Lawyers’ resistance to investment in efficient division of labour was aptly described by family lawyer 
E2:

We make money by running on a hamster wheel. We bill by the 
hour. And if we’re not running on that wheel we’re wasting our time, 
is how we kind of see it. And so if you’re spending a lot of time 
training somebody, it feels like it’s cutting into your bottom line … 
I’ve tried saying in my own firm ‘we have to make that investment’ 
because over time that turns into passive income. It lets you get off 
the wheel so you could be on holidays and you actually have people 
doing some billable work for you. And clients’ work is getting done 
and you’re reviewing it from time to time. But it’s very difficult to get 
lawyers to get off the hamster wheel.618
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Delegating to systems also requires investment, with upfront expenditure and uncertain returns.  
Dina Tutungi, of Slater & Gordon, describes the investment necessary to establish that firm’s work 
flow system:619 

Getting a work flow system up and running is a long term project 
requiring significant resource and expenditure. It requires a group 
of lawyers to sit in a room with a team from IT, and to think through 
every step that a lawyer can take in the litigation process; everything 
that they do to prepare a case.620

Thinking about division of labour as an investment, involving risk as well as potential reward, can 
help us identify the circumstances in which firms are more or less likely to make the investment and 
accept the risk. Chapter 8 will consider the prospects for big personal plight firms, as well as small 
ones, to innovate in this and other areas. 

As with the fee-related risks discussed in Chapter 2 and Chapter 3, measures that reduce or 
externalize the risks involved in the investment are helpful.621 Retaining casual or contract labour 
is less risky than hiring full-time. BB, for example, “would be happy to… pay someone on an 
hourly basis, but I wouldn’t want to put them on a payroll… I just think there’s a lot of bureaucracy 
that comes with that, and I don’t want to deal with it.”622 Legal recruitment firms already offer to 
externalize some of the time involved in hiring. A legal recruitment firm could reduce firms’ 
hiring risk by paying new employees itself for a trial period of employment, and then taking a 
larger fee from the firm if and only if the employee “works out” and remains employed after a 
number of months.

5.9. CONCLUSION: VERTICAL DIVISION OF LABOUR

Vertical division of labour means delegating tasks to people or systems that can perform them more 
economically, without sacrificing quality (and sometimes improving it). Tasks can be delegated to 
junior lawyers, to non-lawyer staff, and to the clients themselves. They can also be delegated to 
systems with varying degrees of technological sophistication and ambition. All forms of vertical 
division of labour, in addition to reducing costs, carry the potential to save more expert and 
expensive labour for the numerous tasks that really call for it. 

Vertical division of labour can certainly go awry, and personal plight creates special challenges for 
delegation not associated with other types of legal work. Nevertheless, many personal plight law 
firms could improve their accessibility and profitability by finding more opportunities to delegate. 
This Chapter concludes by arguing that vertical division of labour should be understood as an 
investment for firms, involving up-front costs and uncertain pay-offs. Chapter 8 of this volume will 
consider opportunities for small personal plight law firms, and big ones, to make this and other 
investments necessary to move into the “sweet spot” where accessibility, quality, and profitability 
coincide.
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CHAPTER 6
HORIZONTAL DIVISION OF LABOUR AMONG LEGAL PROFESSIONALS

Vertical division of labour, the subject of Chapter 5, involves legal professionals delegating tasks, 
which they could perform themselves, to lower-cost workers and systems, in order to reduce costs 
while preserving quality. Horizontal division of labour, by contrast, means searching “laterally” 
for human professionals with distinct skill-sets useful to personal plight legal practice. Horizontal 
division of labour is essentially an effort to improve quality, not an effort to reduce costs. 

Figure 9 Horizontal Division of Labour in Personal Plight Legal Practice

Chapter 6 is about horizontal division of labour among legal professionals. Section 6.1 considers 
horizontal division of labour between legal niche specialists on the one hand and generalists on 
the other; section 6.2 considers labour division among professionals with different legal skills. The 
role of referral fees in facilitating efficient horizontal division of labour among legal professionals is 
the subject of section 6.3. Chapter 7 considers the role that non-legal professionals can play in this 
process.
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6.1. SPECIALISTS AND GENERALISTS

Professional practitioners may be (i) specialists in certain niches (e.g. family law or personal injury 
law), or (ii) generalists familiar with multiple niches. Legal work done by specialists tends to be of 
higher quality, and specializing also has significant personal advantages for legal professionals. 
Generalism, however, has crucial accessibility benefits for personal plight legal practice. This section 
asks: How can labour be divided so as to simultaneously capture the benefits of specialization and 
generalism for clients and firms?

It should first be observed that specialization is a matter of degree. Indeed, anyone who practices 
law full-time might be considered a specialist in law itself.623 However, a lawyer willing to handle 
any legal need for any client (if such a lawyer still exists) would today be considered the ultimate 
generalist. Steadily increasing specialization among North American lawyers over the past 100 
years has been widely documented,624 and attributed to factors such as the increasing complexity 
of the law and the increasing concentration of lawyers in urban areas.625 Ronit Dinovitzer found 
that, just five years into their careers, 65.2% of Canadian lawyers already specialize (defined by 
Dinovitzer as spending more than half of their time working in one out of 22 legal niches).626 Among 
those interviewed for this project, several lawyers specialized in a small number of personal plight 
niches,627 but most specialized in only one. 

6.1.1. THE ADVANTAGES OF SPECIALIZATION

Specialization has clear and well-established benefits, both for clients and for legal professionals. 
DD, leader of a large personal plight firm, was particularly unequivocal on this point:

I really honestly believe with all of my fabric that specialization is 
the pathway to true professionalism. Because when you really think 
fundamentally about what specialization allows, it allows the client to 
have access to … the very best knowledge about a particular thing, 
and also the very best methodology for achieving the outcome.628

Research tends to support this view. Moorhead, Harding and Sherr were able to gain access to 
English solicitors’ files in order to study the difference in quality between specialists’ and non-
specialists’ work.629 Specialist firms, they found, offered markedly higher-quality services within 
their specialties. In addition to actually completing a higher proportion of the cases they began,630 
specialists also got better results for their clients. In all of the case types considered in this study, the 
non-specialist firms were less than half as likely as the specialist firms to obtain positive results.631 
For example, in welfare benefit cases, approximately 29% of specialist firms obtained payments 
for their clients but only 13% of non-specialist firms did so.632 On the basis of his extensive and 
systematic observation of oral advocacy by lawyers and non-lawyers, Herbert Kritzer found that 
specialization in a legal niche is a better predictor of an advocate’s efficacy than whether or not the 
individual had a law degree.633
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There are a number of plausible reasons why specialists would outperform generalists. Superior 
knowledge of the relevant law and techniques is the most straightforward reason. Toronto personal 
injury lawyer SS argued that, in his niche, generalists do grave damage to client interests:

The problem is the family lawyer who handled the guy’s divorce or 
his real estate lawyer who handled his home purchase, is still going 
to say he can handle his personal injury claim if he wants to…there 
are lawyers out there who do that. They’re often the ones that screw 
them up and they’re often the ones who refer them out at a certain 
point. If they’re smart, they’ll refer it out at a certain point before 
they do some damage to the client. … John Smith who did your 
real estate deal is still going to try what he thinks is an easy, lucrative 
personal injury file.634 

North American lawyer licensing is currently universalist – those licensed to practice law may 
provide any and all legal services.635 Two interviewees argued that, to protect quality, lawyers’ 
licenses should instead be restricted to niches such as criminal defence or personal injury law. They 
referred approvingly to doctors, who must obtain specialized training (beyond the baseline M.D. 
degree) and a niche license in order to practice medicine in many niches.636 

Specialization in a legal niche is a better predictor of an advocate’s 
efficacy than whether or not the individual had a law degree.

Specialization may also reduce price and thereby increase accessibility, especially in time-billed 
practices. Although specialists might have higher hourly rates than generalists do,637 there is 
reason to believe they also get jobs done more quickly and therefore affordably.638 DD suggested 
to the author that generalists spend “30-40%” of their time “feeling incompetent” because they 
lack expertise in the specific legal needs of many of their clients.639 Under time-based billing, the 
consequence is often that the client is “paying half the fees that they’re paying [for the lawyer] 
to educate themselves.” 640 According to DD, “in the consumer legal services space, small 
practitioners do that all the time.”641

Interviewees offered personal reasons why they had specialized or wished to do so. These include 
gaining confidence in their expertise,642 and building a reputation that would generate high-quality 
referrals.643 The law changes constantly, and clients won’t or shouldn’t always pay for the research 
necessary for a legal professional to “stay on top” of new developments. Staying on top of fewer 
niches less mentally taxing and less time consuming.644 Three interviewees said that generalism has 
become less viable in recent decades as the law has become more complex.645



ACCESSIBILITY, QUALITY, AND PROFITABILITY FOR PERSONAL PLIGHT LAW FIRMS: HITTING THE SWEET SPOT104

Handling similar files many times allows specialist lawyers to develop efficiencies and invest in 
niche-specific processes and software.646 It also supports a positive reputation with opposing 
counsel and adjudicators that may lead to favourable resolutions more quickly, 647 in turn producing 
more income and referrals.648 American family lawyer and blogger Lee Rosen has written:

A narrow focus gives you an opportunity to learn the details. The 
narrow focus allows you to practice until you become the best. The 
narrow focus gives you the experience required to be an expert and 
deliver your offering with exceptional results. A narrow focus gives 
you the opportunity to turn those results into a powerful message. 
Your clients tell others. You tell others. Everyone knows you as that 
lawyer: the lawyer who’s amazing at doing that thing and getting the 
best outcomes.649

Reputational incentives also seem to favour specialization. The more contested cases a firm handles 
in a specific niche, the more it gains “repeat player” advantages such as familiarity with individuals 
on the other side, which in turn leads to better outcomes with lower investments of time and 
money.650 Kritzer argued that personal injury specialists are more likely than generalists to “hold 
out” for the best possible settlement offer from the defendant. This, he explained, is because 
specialists’ repeated negotiations with the same defendants and defence counsel give them a 
strong incentive to preserve a reputation for firmness in negotiation.651

Comments from SS are harmonious with Kritzer’s view. SS described a hypothetical case in which 
a defendant has offered to settle for $500,000 but “you know it’s a $750,000 case, you just got to 
hold their feet to the fire and get it through discoveries and get a trial date set.”652 Two years and 
hundreds of hours of work might be necessary to obtain the $750,000 offer, which would increase 
the firm’s contingency fee by only $25,000 or $30,000. In this situation,

Short term business thinking says yeah, cash in now, don’t spend 
money and time because your marginal rate of return is minimal. 
But over the long term, that’s why we get the work we get, 
because defence lawyers know they’re not going to steal one from 
us. We’re not settling a case for 50 percent, so we can get a quick 
hit and some bills. We don’t need to do that.653

Variety may be the spice of life, and a career as a generalist lawyer does offer that benefit as 
well as mitigating the risk that work in a particular niche could dry up.654 However, the appeal of 
specialization appears to outweigh it for most, at least in the long run. Donald Landon observed 
a pattern of generalism at the outset of lawyers’ careers followed by “pruning” of undesirable 
practice areas and increasing specialization. 655 Many lawyers interviewed for this project reported a 
similar process in their own careers.656  The research reviewed above, along with the comments of 
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the interviewees, suggests strongly that it is more difficult to provide high quality, accessible, and 
profitable legal services if one is trying to do so in a large number of legal niches simultaneously. 
“Jack of all trades” generalism is problematic and most personal plight clients would be better 
off with a specialist. 

6.1.2. CONNECTING PERSONAL PLIGHT CLIENTS TO SPECIALISTS

Nevertheless, the rise of specialization has complicated access to justice, even as it has 
improved service quality.657 The typical individual with a personal plight need is legally 
inexperienced, and unfamiliar with law firms.658  She is fortunate if she even knows that she needs 
legal services.659 Even if she does know this, she might not know what kind of legal service she 
needs. There is a good chance that she does not know of any lawyers, or no more than one or two 
whom she would trust, and those may well not practice in the applicable legal niche.660  As one 
respondent in a personal injury firm said, “people don’t really know. You’re in a car accident and … 
maybe never had a lawyer… these people are in shock and they don’t really know what to do.”661  
The more generalist bar of the mid-20th century offered an important accessibility advantages to 
actual and would-be personal plight clients: it was more likely that the lawyer a personal already 
knew of and trusted would actually be able to help her with the legal problem. 

The internet is starting to offer some solutions to the challenge of connecting inexperienced 
clients to a specialized bar. Websites such as the UK’s Law Superstore,662 the Law Society of Upper 
Canada’s Lawyer Referral Service, 663 and Avvo664 all seek to diagnose problems by having users 
respond to a series of questions in plain language. They then provide referrals to appropriate legal 
specialists. “Smart Legal Start” was a concept proposed by students in the Ryerson Law Practice 
Program Access to Justice Innovation Challenge.665 Instead of responding to prompts, a user would 
narrate his or her own problem in his or her own words, speaking into an app or telephone hotline. 
Artificial intelligence would transcribe the user’s story into a “Consumer Brief”, and “tag” it with 
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the legal needs that it reflects. The consumer briefs would then be forwarded to appropriately 
specialized lawyers, who would contact the users and form retainers with them.

However, the fact that potential personal plight clients are usually legally inexperienced and often 
distraught is an impediment to technological solutions that may work very well for other types of 
legal needs. It is not yet clear that high-quality initial client consultations by generalist lawyers can 
be replaced by technology. Ideally, such interviews are both empathetic and effective in obtaining 
legally necessary information, and offering clients specialist referrals (and perhaps initial advice). 

6.1.3. DIAGNOSIS AND REFERRAL GENERALISM

Thus, generalism continues to play an important role in an accessible personal plight bar, 
particularly in diagnoses and referrals. Firms should be able to identify clients’ legal needs 
outside their own area(s) of specialization, and provide high-quality referrals to assist clients with 
those needs. Clients often experience clusters of legal and non-legal problems.666 A generalist legal 
professional performs a very valuable service if he or she perceives and briefly explains to the client 
most or all of the nodes in the client’s problem. The “inability to see problems beyond one’s own 
specialty” – what Richard Moorhead termed “cognitive narrowness”667 – is a risk associated with 
specialization which should be resisted by personal plight practitioners.

6.1.4. GENERALISM IN ISOLATED COMMUNITIES

In remote and isolated communities, reconciling specialization and accessibility is an especially 
important access to justice challenge. Specialization in a given legal practice is correlated with 
population density of practice location.668 A mid-sized town offers enough business to support 
a specialist family lawyer. In a small village this lawyer may have to take on criminal defence and 
estates matters as well.669

Many rural communities report a shortage of legal services. Part of the reason, according to one 
report, is that “it is becoming less and less feasible for a lawyer to practise as a general practitioner, 
yet there may be insufficient work in any single practice area to justify specializing.”670 If generalism 
is unfeasible and specialization is uneconomical, the path between the rock and the hard place is to 
close one’s rural practice and move to a city, which exacerbates existing access to justice problems 
in rural areas.671

Isolation need not be geographic; it can also be linguistic.672 A practitioner who speaks a particular 
language and draws most or all of his or clientele from that linguistic community may have good 
reasons to be a generalist. Members of the linguistic community may be predisposed to bring any 
and all legal needs to this practitioner because of the language issue. They may also not know, or 
be disinclined to trust, legal professionals from outside the group. Lack of cultural competence on 
the part of specialists may prevent effective retainers in these situations.673
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What good is referral to a specialist if that specialist is hundreds of 
kilometres away?

Thus, the accessibility benefits of diagnosis and referral generalism are especially important in 
communities that are geographically or linguistically isolated.674  Generalism is one of the ways 
that the personal plight bar can respond to the call in the Futures Report to better respond to the 
needs of Canada’s diverse population.675 If there is only one lawyer in an isolated community, it is 
very valuable for him or her to provide diagnosis and referral for as many of the most common legal 
needs as possible. 

However, diagnosis and referral generalism may be insufficient in these situations. What good is 
referral to a specialist if that specialist is hundreds of kilometers away? The increasing feasibility 
of remote legal service provision offers a partial answer.676 As video telephony and other internet 
functionality improves, it is becoming more and more viable to obtain some legal services from 
a geographically distant firm.677 The same developments make it increasingly feasible for a legal 
professional in a small community to develop niche expertise and deploy it on behalf of clients 
around the province or even the country, while continuing to offer diagnosis and referral generalism 
to residents of the community.678

Nevertheless, especially in isolated communities, generalism should arguably go beyond 
diagnosis and referral, and take the form of “front-line” service provision offered in 
collaboration with remote specialists. For example, a generalist within the community might 
conduct client intake and handle procedural court appearances. If there is a language barrier, he 
or she would provide translation. However, they would subcontract legal analysis and complex 
drafting tasks within the file to a specialist firm based in an urban centre, with which he or she would 
communicate via telephone, email and other means. If an occasional in-person appearance from 
the urban specialist is necessary, the specialist would fly in. The community-embedded generalist 
thus preserves his or her relationship with the clients, and delivers a service with the quality benefits 
of specialization.

Alternatively, the local generalist firm could have a video telephony consultation room and a set 
of referral relationships with remote specialist firms. Under this model, the local generalist would 
play a more limited role, e.g. providing the referral, verifying the client’s identity, and providing the 
private room and high-speed internet connection with which the client would communicate with 
the remote urban specialist firm. These are merely two among many models that could successfully 
meld the benefits of specialization and generalism, even for geographically or otherwise isolated 
communities.679
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6.2. LEGAL SKILL SPECIALIZATION

A second type of horizontal division of labour among legal professionals is also valuable. A legal 
professional might concentrate professional development in a particular legal skill, as opposed to 
a legal niche. Writing about the Canadian legal profession in 1990, Stager and Arthurs described 
firms with

division of labour not only according to the field of law but also 
according to the roles or functions to be performed. The vernacular 
expression ‘finders, minders, and grinders’ -- describes three basic 
aspects of client relationships. Prominent, senior lawyers are ‘finders’ 
of clients, through business and social connections in the community. 
Clients are then passed on to ‘minders’ who will maintain regular 
contact with clients, while younger partners and employees are 
‘grinders’ who do much of the legal work.680

These authors were describing large law firms with long-term corporate clientele. However there 
are also examples of legal skill specialization in personal plight legal practice.  Windsor lawyer QQ, 
recently called to the bar, spoke of his aspiration to become a specialist in trial advocacy, to whom 
civil cases in various niches would be referred in order that he conduct the trial.681 Toronto lawyer 
Mick Hassell already offers a service of this nature.682 Criminal defender C2 told the author that he 
doesn’t do appellate work, and said that, for the most part, either “you are a trial lawyer or appeal 
lawyer” in criminal defence.683

The lawyer stands between the legal system and the client, 
translating and mediating between these two worlds.

Effective personal plight practice, in any niche, requires a complex balance of forceful advocacy and 
creative compromise, in pursuit of an advantageous resolution for one’s client at the lowest possible 
financial, emotional, and temporal costs.684 The balance depends on the case and often shifts over 
the course of each case. The lawyer stands between the legal system and the client, translating and 
mediating between these two worlds. Some fortunate souls are equally adept at all of these roles, 
while others excel at one element more than others. Mather et al, reporting on their interviews with 
family lawyers, wrote that 

46% of the lawyers in our sample [were] legal craft oriented, 28 
percent as client-adjustment-oriented, and 26 percent as having 
some elements of each. … Seeing their primary role as providing 
legal advice and assistance, [‘legal craft oriented’] attorneys tended 
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to feel uncomfortable when they faced clients who demanded 
psychological support, financial counseling, parenting advice, and 
general guidance about life choices… the lawyers in our sample that 
we classified as primarily oriented toward client-adjustment were 
likely to be attracted to divorce cases by precisely those emotional 
needs and problems of living that distracted or repelled legal-craft-
oriented attorneys.685

Toronto criminal defender C2 described horizontal division of labour within his own firm:

A lot of what I do is talking to the clients, working relationships, 
fostering trust within me and our support to ensure we can do the 
job for them … there’s a lot of things that I am not as good at as 
[C2’s associate]... Not all litigators are good writers. Not all writers 
are good litigators. There’s all sorts of things. As long as the client is 
happy with the end result...686

Allocating each task within a personal plight file to the legal professional best trained and 
most apt to handle it is a valuable horizontal division of labour. It can improve the quality of the 
work product, reduce the amount of time it takes to create it, and create more satisfaction among 
the workers who get to do what they love. Chapter 8 will consider the potential for big and small 
personal plight law firms to take advantage of the opportunities offered by horizontal division 
of labour. However, the next section will consider another important way to encourage efficient 
horizontal division of labour: the referral fee.

6.3. REFERRAL FEES: GETTING EACH CASE TO THE RIGHT PROFESSIONAL

Appropriately regulated referral fees can support efficient horizontal division of labour among 
legal professionals. A referral fee is a sum paid by a firm retained on a matter to the individual or 
firm that gave the client the name of the retained firm. In most Canadian provinces, lawyers are 
permitted to pay referral fees to other lawyers,687 although not to non-lawyers.688  Referral fees are 
typically calculated as a percentage of the fee paid by the client to the retained firm. In the personal 
injury field, many Canadian personal injury firms pay referral fees equal to 15-20% of the fee they 
collect from the file.689 Flat referral fees are also offered by some firms.690 

Appropriately regulated referral fees increase the likelihood that a personal plight client will 
ultimately retain the specialist firm that will provide them with the best service and value.691 In 
the likely event that the client’s first contact is with a different firm, a referral fee incentivizes and 
compensates that first-point-of-contact firm for the valuable work of identifying a suitable specialist. 
In contingency fee matters, percentage-based referral fees incentivize the referrer to send the 
matter to the firm that will obtain the largest recovery for the client, because this will generally 
produce the largest fee for the referred-to firm and ultimately the largest referral fee for the 
referring firm.692 
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As argued above, this diagnosis-and-referral generalism has essential access to justice benefits, 
given the characteristics of personal plight clients. This is especially true in isolated communities. 
Referral fees can make an important contribution to the economic viability of generalist firms. 
They might also form part of the compensation arrangement between a generalist firm providing 
front-line services and a geographically remote specialist firm providing analysis and drafting on 
the same files. Because they help reconcile specialization and generalism, referral fees should 
continue to be permitted.693

However referral fees also have drawbacks for clients. They represent a cost of business for service-
providing firms which can be expected to increase average fees paid by clients. Excessive referral 
fees might even reduce the net fee for the service-providing firm to the extent that service quality 
will be undermined.694 If service-providing firms keep more of the fees for themselves (and pay less 
to the referring firms), then they will in principle be willing to put more time and money into the 
files, which is to their clients’ benefit. Regulators should cap referral fees at the minimum level 
sufficient to appropriately compensate and incentivize referrals.695 There is also a convincing 
argument that referral fees should be disclosed more transparently, and subject to regulation 
regarding how they are calculated.696
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CHAPTER 7
HORIZONTAL DIVISION OF LABOUR: NON-LEGAL PROFESSIONALS

“You need more than good lawyers to run a successful law firm. If you 
want to grow and succeed you need the skills of a very wide range 
of people from a wide range of disciplines — and not all of those 
people can be found within the confines of the legal profession.”697 

Andrew Grech 

Horizontal division of labour means deploying different skill sets in order to make personal plight 
legal services higher quality, more accessible, and more profitable. This effort should reach beyond 
the legally trained workers who were considered in Chapter 6. It should encompass non-legal 
professionals such as social workers, managers, entrepreneurs, and venture capitalists.698 Firms’ use 
of accountants and bookkeepers is an already-widespread example of horizontal division of labour 
with non-legal professionals.699 There are ample further opportunities along these lines, which this 
Chapter will consider. It concludes that, to allow firms the full advantage of horizontal division of 
labour with non-lawyers, regulators must relax their insistence that only lawyers can own and control 
law firms.
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7.1. HELPING PROFESSIONALS

Personal plight legal problems often come bundled with non-legal problems. Therefore, non-
legal expertise is very often called for in meeting clients’ needs.700  Members of the “helping 
professions,” such as social work, psychiatry, and occupational therapy, can play a valuable role.  
The Canadian Bar Association has called for “comprehensive, cost-efficient services through 
teams of lawyers… and providers of related services (like social workers).” 701  DD, leader of a large 
personal plight firm,702 gave an example of how his firm does so:

We have the biggest and best asbestos litigation department in the 
country… Quite often the family [is] dealing with a loved one who’s 
going to die in a 3-18 month period. So you can imagine that’s a very 
traumatic experience, there’s a lot going on in their lives. Lawyers 
are terribly ill-equipped to deal with that. So the legal problem is 
just one dimension of what’s happening to that group of people. So 
we’d employ social workers too... so most of the client interface is 
dealt through the social workers we deployed. So they’d arrange the 
palliative care, they’ll do stuff that lawyers are completely helpless 
at.... it’s all part of the service.703

Multi-disciplinary partnerships involving lawyers and helping professionals are one way to offer 
“one-stop shopping” to personal plight clients with legal and non-legal needs.704 However, in North 
America, legal services regulation leaves very little scope for such arrangements, because it insists 
that lawyers remain in complete control of law firms.705 

7.2. MANAGERS 

Even if the work done by a law firm is “purely” legal, the firm is a business that requires 
management to make it succeed.706 Management work includes dealing with employees (actual 
and potential), information technology, docketing and financial administration,707 marketing,708 
and regulators.709 Having non-lawyers perform management tasks is one way to divide labour 
horizontally. 

Management is not generally taught in law school, and very few legal professionals chose their 
careers due to enthusiasm or aptitude for this work.710 Interviews conducted for this project 
suggested that many small firm practitioners would rather spend less time on management, and 
more time on “real” legal work that helps to move a client file forward and/or generate revenue.711 
In the words of Ottawa human rights lawyer D2:

The work you want to do is the work on your files and you want to 
move them forward. And you want to take on new files. What you 
end up doing, on Friday afternoon you’re sitting in your office doing 
all of your paperwork, your management stuff, and we receive no 
training. You’re just guessing at this point.712

112



113

In a similar vein, Sarnia family lawyer KK “wish[es she] could just deal with the law part and not 
worry about the business part of it… juggling with the billing, overhead, and everything else.”713  
DD, who has met many small firm lawyers in Australia and the UK, said that many “wake up thinking 
how did it come to pass that I spend 30%-40% of my time administrating, and not being a lawyer, 
and not serving my clients.”714 

Very few legal professionals chose their careers due to enthusiasm or 
aptitude for management work.

Some interviewees did report that they find these tasks un-arduous or even enjoyable.715 However, 
the opportunity to offload such tasks, which large firms seem to be more likely to offer, is appealing 
to many. If being a personal plight lawyer necessarily also means being an entrepreneur and 
manager, then some talented new legal professionals who might want to help individuals with 
personal plight needs, will turn to corporate-clientele practice instead, simply because it allows 
access to larger firms and therefore careers with fewer non-legal risks and obligations.716

In addition to professional dissatisfaction, having personal plight lawyers manage their own firms 
can also create more concrete problems in terms of service quality, accessibility, and profitability. JJ, 
a family lawyer and former leader of an association of lawyers practicing in rural Ontario, said that 
she

see[s] a lot of soles and smalls especially in the counties where you 
have people who are good lawyers, but lousy businesspeople. They 
need that kind of backend support and we don’t seem to have that 
kind of a process… Drive through any small town in Southern Ontario 
and you look at these storefronts. I see some of my colleagues with 
outdated offices and outdated modes of operating. There’s better 
ways of doing things, but we’re all not good businesspeople.717

7.3. RESEARCH AND DEVELOPMENT 

Certainly, many management tasks currently consuming lawyer time could better be performed by 
other people. At the same time, research and development work that could move personal plight 
firms into the sweet spot is simply not being done at all in most firms. Jordan Furlong defines 
research and development as “activities that a business undertakes in the hope they will lead to 
the development of new (or the improvement of existing) products, services, and procedures.”718 
Furlong has called for an expansion of legal R&D in four areas: “New Products And Services; New 
Delivery Mechanisms; New Pricing Systems; New Management Systems.”719 The predominant 
billable hour system is a disincentive for lawyers to spend their own time on non-billable efforts 
to devise and improve service models, despite its potential to make large long-run 
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contribution.720 Non-lawyer consultants and executives could play a key role in research and 
development work within personal plight law firms.721 

7.4. LEGAL PROCESS ANALYSIS 

Richard Susskind has identified a key role for “legal process analysts” to scrutinize a firm’s stream 
of cases and identify opportunities to more efficiently divide the necessary labour among legal 
and non-legal professionals as well as machines and systems.722 The CBA’s Do Law Differently 
report describes the necessary work as “break[ing] down the way in which a given legal service is 
provided, map[ping] out the route by which a solution is reached, and figur[ing] out a more effective 
and efficient way to get there.”723 

Legal process analysis facilitates the efficient vertical and horizontal division of labour 
described in Chapter 5, Chapter 6, and Chapter 7. It could also allow a firm to better predict, at 
the intake stage for any given case, what inputs will likely be necessary to bring it to a resolution.724 
This would in turn allow the firm to confidently offer price-certainty in fees, which as Chapter 2 
argued, is an important sweet spot strategy. 

Legal process analysis requires time and a broad lens which may not come naturally to most 
practicing legal professionals. An excellent practitioner naturally focuses on the one file upon 
which he or she is working at any given moment in the day. A client paying for that professional’s 
time legitimately expects nothing less. However, moving a personal plight law firm into the sweet 
spot calls for its leaders to consider the next thousand cases, and devise workflows and divisions 
of labour to deliver high quality, accessible, and profitable service to each one of those thousand 
cases. Ottawa lawyer D2 noted that 

your sole or small practitioner… has very little time to think about 
systems. To think about efficiencies. To unpack law society rules 
around who you can bring into work with you to do the client intake, 
to manage client files while you are doing legal work. Being able to 
step away and look at these practices that often involve clients in a 
lot of trauma or distress, you don’t have the ability to look at how to 
make them work best for you from a more holistic perspective.725

In a similar vein, the Affordable Justice report called for lawyers “taking time out from their day to 
day practice to conduct workflow analysis and establish more affordable, more sustainable, ways 
of operating.726 Because “taking time out” for such purposes is so challenging for many personal 
plight legal professionals, the people in the best position to do this legal process analysis are likely 
not legal professionals at all. Although familiarity with the legal issues in play would be needed, a 
legal process analyst would not need to be a licensed legal professional.
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7.5. CAPITAL SOURCES 

Non-lawyers could also be helpful sources of capital for personal plight law firms, and it is 
problematic that current “insulating” rules in North American legal services regulation sharply 
restrict their ability to play this role.727  Capital permits risk-taking, investment, and growth to 
efficient scale for a law firm. Across the personal plight quadrant, accessing capital can help 
personal plight law firms move into the sweet spot.728  Allowing firms access to more sources of 
capital would reduce the cost they pay for that capital, to the mutual benefit of the firms themselves 
and their clients.729

Access to capital is especially important for firms that offer the deferred-payment retainer models 
discussed in Chapter 3.730 Deferred payment is best known as a feature of contingency fee 
arrangements, although it may also be offered to a client (for example in a family law matter) whose 
final bill will be calculated on an hourly basis.731  Deferred payment requires a firm to cover the 
expenses associated with the file while it is open. This includes the firm’s own labour and other 
costs for the months or sometimes years that the case remains open. 

Firms that defer payment and front disbursements for clients make a 
crucial contribution to access to justice.

Deferred payment also, often, means that the firm covers disbursements paid to advance 
the client’s case. In personal plight cases requiring extensive expert evidence and services, 
disbursements can easily mount to five or six-digit sums.732 These are typically not reimbursed to 
the firm unless and until the litigation produces a settlement or award sufficient to cover them. In his 
Chatham office, personal injury lawyer RR said “we work for free for 7 years,” and pointed to a file 
in the corner of his office that he said had “50 or 60 thousand dollars of [my] tax paid cash money” 
in it. 733 Toronto personal injury lawyer SS said his firm carries “$10 million in paid disbursements” at 
any given point in time, as a result of deferred payment arrangements.734 

Firms that defer payment and front disbursements for clients make a crucial contribution to access 
to justice.  Doing so requires a level of capital and risk tolerance that relatively few firms possess. As 
RR put the point, “there aren’t very many lawyers in the province who have the personal financial 
ability to even do that… 50 thousand dollars of their own money to inject into one file.” 735 If firms 
had access to more sources of capital– for example through non-lawyer share ownership in firms-- 
then more of them would be able to do this crucial access to justice work.736 

Premature settlement risk is another reason why shallow-pocketed contingency-billing firms are 
hazardous to their clients’ interests.737 Insufficiently capitalized firms are tempted to settle expensive 
deferred-payment cases too early, in order to access the fee. SS argued that many personal injury 
firms “simply don’t have the financial ability to finance these cases properly, to get them ready 
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for trial, and try the case, and [take] the chance you’re going to lose, and [have to] write off these 
disbursements.”738 When they take on such cases anyway, they may face irresistible pressure to 
recommend low-ball settlements to their clients.

Third-party litigation financiers provide capital to “carry” deferred-payment cases.739 Although not 
without its own problems, third party litigation finance is an example of horizontal division of 
labour reaching beyond the legal profession in order to access capital, that may be relatively 
scarce and expensive within the profession. While this is already permitted, regulators continue 
to forbid longer-term “alternative business structure” arrangements by which non-lawyers could 
provide capital to law firms, for example by taking equity stakes in those firms.740 Regulators 
should permit alternative business structures, in order to improve personal plight firms’ access 
to non-lawyer sources of capital.741 

7.6. INNOVATORS AND ENTREPRENEURS

Chapter 7 has identified a range of specific tasks and functions involved in personal plight legal 
practice that might better be performed by non-legal professionals. However, the contributions of 
those outside the legal guild need not be limited to narrowly-defined functions; they could play 
a much more transformative role. Non-lawyer innovators and entrepreneurs might devise as-
yet unimagined ways to deliver high quality, accessible, and profitable personal plight legal 
services. The legal profession and its regulators should facilitate this possibility.  

An MBA might develop a way to manage the risk involved in flat fee pricing for contested personal 
plight matters. A website developer might figure out how to provide legal services over the internet 
that clients in crisis can trust. A family therapist might conceive a package of legal and non-legal 
services that meets the needs of large numbers of divorcing people. A team with all three of these 
skillsets might create a revolutionary new way to deliver accessible and high-quality personal plight 
legal services. 

What would happen if innovators and entrepreneurs without law degrees could create, manage, 
and own personal plight law firms?742 They would have to hire, or otherwise collaborate with, 
licensed legal professionals to perform core legal tasks such as calculating net family property, 
drafting compelling facta, and counselling confused and distraught clients.743 As the Futures report 
points out, licensed legal professionals are uniquely trusted by society to simultaneously advance 
their clients’ interests while upholding the rule of law,744 and the prohibition on unauthorized 
practice of law reflects this policy. Moreover, in the personal plight practice quadrant, licensed legal 
professionals in wealthy countries have distinct skills that will not soon be replicated by information 
technology or offshore competition.745

However, one can imagine a law firm in which the lawyer’s role is comparable, in Mitch Kowalski’s 
striking simile, to the role of the pilot in an airline. 746 In other words, lawyers as highly trained 
specialists might be employed to focus on the tasks for which they are best suited: helping clients 
with their legal needs. Responsibility for firm leadership and innovation (along with legal process 
analysis and capital supply) would be left to others. Such a law firm would not only grant the wish 
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expressed by many lawyers that they be able to focus on clients and their legal issues,747 but also 
allow non-lawyers with great ideas for running sweet spot law firms to put those ideas into effect. 

7.7. RECONCILING AUTONOMY, COLLABORATION, AND INNOVATION

Autonomy -- retaining control of one’s own law practice – is very important to many legal 
practitioners.748 Indeed, it is a regulatory requirement in almost all North American jurisdictions that 
law firms be controlled exclusively by lawyers.749 Can the benefits of collaboration with non-lawyers 
be reconciled with complete lawyer control over law firms?

Clearly, some forms of horizontal division of labour with non-legal professionals do not compromise 
lawyer control over law firms in any way. As noted above, it is already very common for lawyers 
to contract out tasks to accountants and bookkeepers, without giving up any autonomy over 
their practices. Likewise, firms can hire or form contracts with social workers, human resource 
professionals, and legal process analysts without giving up control.750 This works if the law firm 
identifies the value that horizontal division of labour can offer, and takes the initiative to reach out to 
secure it. 

Audacious innovation does not come naturally to legal professionals.

What about the bolder forms of inter-professional collaboration and innovation that seem to be 
necessary to push personal plight legal practice into the sweet spot?  Can they too be generated 
within the confines of the legal profession?  To a certain extent, the answer is yes. The CBA’s Legal 
Futures and Do Law Differently reports have highlighted many examples of bold departures from 
traditional practices initiated by personal plight legal practitioners.751 This book has sought to do 
likewise. In recent years, ventures such as the Ryerson Legal Innovation Zone and the Mars LegalX 
cluster have encouraged innovation.752 

More can also be done to promote innovation within the profession. Canadian law schools can try 
to make new lawyers more entrepreneurial and innovative, as some American ones already have.753 
The Legal Futures Report proposed a “legal innovation investment fund,” funded by Canadian 
lawyers, that would take stakes in promising legal ventures and pay dividends.754 That lawyers are 
allergic to innovation is a misleading stereotype that should be abandoned.

Nevertheless, innovation led by non-lawyers may be essential if our personal plight law firms are to 
make the necessary leap in accessibility without sacrificing service quality and economic viability.755 
Scholars such as Jordan Furlong and Gillian Hadfield have argued persuasively that audacious 
innovation does not come naturally to legal professionals.756 In her book Rules for a Flat World, 
Hadfield suggests that because legal markets are “almost completely populated by lawyers, 
all trained in the same way, all required to operate in the same small set of business models, all 



ACCESSIBILITY, QUALITY, AND PROFITABILITY FOR PERSONAL PLIGHT LAW FIRMS: HITTING THE SWEET SPOT118

relying on the same restricted sources of capital,” these markets will consistently fail to produce the 
“transformative innovations” that we need.757 Several interviewees agreed that lawyers tend to risk 
aversion or conservatism regarding practice models.758

One impediment to lawyer-led innovation in personal plight legal services is that the lawyers with 
the strongest drive to innovate are not the same people as the lawyers with the best capacity to 
create large-scale and durable innovation. The author’s impression is that Canada’s law students 
and newest lawyers are hungry, open-minded, and eager to try new things.759 However, rolling 
out innovative and accessible new approaches to personal plight legal practice, on a large scale, 
is work that calls for a certain level of experience. More experienced Canadian personal plight 
lawyers are less likely to be “hungry” and highly motivated to innovate. The reality is that, once 
he or she has some experience and a reputation, Canadian personal plight practitioners in many 
niches and geographic areas can make a comfortable living practicing in a very traditional way.760 It 
is a rare legal professional who, after decades of honing his or her craft helping clients with cases, 
and landing more challenging and lucrative cases, will wish to put those cases aside and focus on 
tasks such as management, expansion, and legal process analysis, let alone risking everything on an 
entrepreneurial re-imagination of the firm. 

Non-lawyer innovators have a key role to play in filling this “innovation gap.” However the role they 
would be willing to play is probably not compatible with the complete lawyer control over law firms 
upon which North American legal services regulators currently insist.761 As noted above, it might be 
non-lawyer entrepreneurs or technology companies that are best able to devise innovative “sweet 
spot” models for personal plight legal practice.762 It might be non-lawyer venture capitalists who 
are willing and able to capitalize such firms. However, entrepreneurs and investors seek entitlement 
to profits, not just employment or a consulting contract with a law firm. They are unlikely to accept 
these subordinate roles, and if legal services regulators permit them no others then they will simply 
ignore this market. As Toronto lawyer F2 put the point, “those people who are best at workflow 
process are not permitted to own law firms right now,” which suppresses accessible innovation as 
well as competition.763

Opening the door to greater horizontal division of labour with non-legal professionals is in clients’ 
interests because innovation leads to more accessible and high quality services. It is also in legal 
professionals’ interests because new business models can help lawyers to more effectively meet 
client needs, increasing demand for their services in the process. It is essential that lawyers retain 
the autonomy to place their clients’ interests ahead of shareholders’ interests and all other business 
interests, but regulatory progress in jurisdictions such as Australia and the United Kingdom suggests 
that this goal can be readily achieved without blanket exclusions of non-lawyer investment.764 For 
these reasons among others, regulators should take relax the “insulating” rules requiring law 
firms to be exclusively owned by lawyers, and permit alternative business structures.765 
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7.8. CONCLUSION: HORIZONTAL DIVISION OF LABOUR WITH NON-LEGAL PROFESSIONALS

Horizontal division of labour means involving different legal and non-legal skill sets in personal 
plight law firms, in order to improve quality and accessibility. The diversity of skill sets possessed 
by legal professionals -- including niche specialists, generalists and those with legal skill specialties 
– should be intelligently deployed to efficiently deliver high-quality legal services. However, 
horizontal division of labour with non-legal professionals also offers important opportunities to 
improve personal plight legal practice. To maximize the potential for such collaborations, the legal 
profession will need to rethink its insistence on total lawyer control of law firms.
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CHAPTER 8 
FIRM SCALE: IS BIGGER BETTER, OR IS SMALL SUPERIOR?

How can personal plight law firms make their services more accessible to Canadians, without 
sacrificing quality or profitability? This book has identified a series of paths to this “sweet spot.” 
Chapters 3 and 4 focused on how fees are structured; Chapter 5 considered diversifying service 
packages; Chapters 6, 7 and 8 explored the potential of division of labour. This Chapter will 
consider the question of firm scale.  How does the size of a law firm affect its ability to profitably 
deliver accessible and high quality personal plight legal services? 

In Canada today, the personal plight sector of the bar is dominated by small firms and solo 
practitioners.766 The author is not aware of any such firms with more than a few dozen legal 
practitioners, and most firms are much smaller. By contrast, firms such as Co-Operative Legal 
Services and Slater & Gordon – which employ hundreds if not thousands of legal professionals – 
have emerged outside of North America.767 It is probably no coincidence that this has happened 
in Australia and the United Kingdom, jurisdictions that have permitted law firms to access external 
capital.768

Growth can offer personal plight firms economies of scale, meaning that the average cost of 
delivering services will decrease as the quantity served increases. Being bigger also makes 
it easier for firms to absorb risks and make investments required for sweet spot innovations. 
However, economies of scale are modest in personal plight legal services by comparison to other 
sectors of the economy, and technology is improving the ability of small firms to make sweet spot 
innovations. Ultimately, there is a place for both big firms and small ones in the personal plight legal 
services marketplace. 
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8.1. DOES BIGGER MEAN BETTER FOR PERSONAL PLIGHT?

The potential for larger firms to increase access to justice for individual clients has been explained in 
detail by scholars such as Gillian Hadfield,769 Frank Stephen,770 and Laura Snyder,771 as well as in the 
author’s own work.772 Here, it will suffice to note some of the reasons why larger firms might find 
it easier than smaller ones to carry out the strategies proposed by this book.  Indeed, large 
consumer personal plight firms abroad have already adopted many of these strategies.773

8.1.1. BIG FIRMS AND PRICE CERTAIN RETAINERS (CHAPTER 2)

Price certain retainers, for example flat or contingent fees, create risk for a firm because the labour 
required to resolve a personal plight matter (or even a stage thereof) is often difficult to predict.774 
Larger firms tend to be better equipped to absorb this labour requirement risk by offering price 
certain retainers. In the United States, the “franchise” law firms of the 1990s (Hyatt Legal Services 
and Jacoby & Meyers) offered flat fees in contested divorces.775 DD, whose large firm currently 
offers flat fee personal plight services in Australia and the UK, stated frankly that “we couldn’t do 
fixed fees and be a small boutique practice.”776 

Offering easier payment terms makes a firm’s services more 
accessible and potentially more profitable.

There are two reasons for this. First, larger firms handle more cases of each particular type in a 
year and can therefore identify predictable patterns in the labour requirements for those cases 
more quickly.777 Second, the variance in labour requirements that remains for a particular case type 
becomes less problematic with scale. 778 If a single employment dispute, for which a flat fee has 
been charged, takes three times as long as predicted, that is a much more serious problem for a 
sole practitioner than it is for a firm of 100 lawyers.779 

8.1.2. BIG FIRMS AND DEFERRED PAYMENT (CHAPTER 3)

Offering easier payment terms (as opposed to requiring large upfront cash retainers) makes a firm’s 
services more accessible and potentially more profitable.780 Doing so, however, exposes the firm to 
increased non-payment risk.781 Again, a larger firm can more easily absorb this risk. 

Appropriately regulated contingency fee services are a type of deferred payment retainer with 
especially powerful advantages for both firms and clients.782 Larger firms should be able to safely 
offer their clients contingency fees on a broader range of cases, because they are better able to 
bear the multiple risks posed by contingency practice.783 As employment law sole practitioner YY 
put the point, “everyone wants a case on straight contingency but it is hard with a small practice 
when you don’t have the wiggle room.”784
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8.1.3. BIG FIRMS AND DIVERSIFICATION OF SERVICES (CHAPTER 4)

Diversification of services, especially among price/quality tiers, is a key route into the sweet spot.785 
However, creating a viable new model for personal plight legal services – e.g., unbundled, online, 
or systematized786 – requires an investment in research and development.787 Any new model must 
be devised, tested, and refined so as to meet the needs of the firm, its clients, and its regulator. 
This R&D investment is easier for larger firms to make. The necessary resources can more easily 
be obtained. Moreover, the investment can be amortized over a larger number of files taking 
advantage of the innovation, if it succeeds.788

Before it expanded into family law services, DD’s firm “hired market research companies, and we 
did focus groups and loads and loads of research” in order to learn about what separating people 
want from a law firm. This informed the development by the firm of a new model – including fixed 
fees and sophisticated division of labour -- to meet client needs.789 This resource-intensive process 
is clearly easier for a larger firm.790

8.1.4. BIG FIRMS AND VERTICAL DIVISION OF LABOUR (CHAPTER 5)

Scale should offer several advantages in delegating tasks efficiently along a pay scale.791 First, 
identifying optimal vertical division of labour within a firm requires an investment of time,792 which 
like other investments becomes easier to make as the firm becomes larger. Second, scale makes 
it easier for a firm to build a workforce precisely customized to the firm’s caseload. In principle, 
this increases the likelihood that skill sets within the workforce will be applied to files that make 
optimal use of them. It should also reduce the chance that there will be labour shortage or surplus 
within the firm at any given point in time.793 Third, scale might also facilitate mentorship,794 to the 
extent that a larger firm provides opportunities for experienced professionals to pass on valuable 
knowledge and skills to less-experienced colleagues.

8.1.5. BIG FIRMS AND HORIZONTAL DIVISION OF LABOUR AMONG LEGAL PROFESSIONALS (CHAP-
TER 6 AND CHAPTER 7)

Horizontal division of labour means involving a greater variety of legal and non-legal skill sets 
in personal plight legal practice.795 Here, again, larger firms should have some advantages. 
Optimal horizontal division of labour includes capturing simultaneously the benefits of legal 
niche specialization and generalism,796 and a large firm can simultaneously offer the benefits of 
specialization and generalism to its clients. It is more likely than a small firm to employ specialist 
professionals in all of the niches touched on by the client’s problem. It is also more likely to have 
intake processes, and collaboration networks among its legal niche specialists, to ensure that all 
aspects of the client’s situation are identified and dealt with appropriately.  Scale also increases the 
capacity of a personal plight firm to deploy legal skill specialists (e.g. such as intake counsel or trial 
counsel797) and non-legal specialists to clients’ benefit.  Rolling back insulating regulation and 
welcoming alternative business structures would allow personal plight firms to access capital 
and scale up, and thereby favour the emergence of “sweet spot” practice models.798
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8.2. THE SUPERIORITY OF SMALL FIRMS?

Still, it would be a mistake to write off small firms and solo practitioners in the personal plight 
sector. If the economic advantages of scale are as large as the arguments above suggest, why 
haven’t Canadian personal plight firms already scaled up in order to capture them? Insulating 
regulation restricting access capital is not a complete answer. Corporate-client law firms, in the 
same regulatory environment, have become very large using capital contributed by their own 
lawyer partners.  Moreover, large firms providing a wide range of personal plight services did exist 
in the United States in the 1980s and 1990s, despite the same prohibition of alternative business 
structures.799 These firms (such as Jaccoby & Meyers and Hyatt Legal Services) exited the personal 
plight market or focused exclusively on personal injury, leaving other personal plight work to smalls 
and solos. This history suggests that insulating regulation does not make growth to large scale 
impossible, even if it does make it more difficult. 

Economies of scale in personal plight legal practice will remain 
relatively modest.

8.2.1. MODEST ECONOMIES OF SCALE IN PERSONAL PLIGHT

In any regulatory environment, economies of scale in personal plight legal practice will remain 
relatively modest compared to those found in other industries and other legal sectors. Auto 
manufacturers, for example, experience strong incentives to become large, because the fixed costs 
involved in designing, manufacturing, and marketing vehicles are so much more easily recouped by 
a firm that can sell tens of thousands of units. This is not true of law firms serving individual clients 
with personal plight needs. 

By contrast to the needs of large corporate clients, the needs of personal plight clients can much 
more readily be met by solo lawyers or small firms. Unlike a major corporate lawsuit or transaction, 
it is unlikely that any single personal plight file will require more work, or more expertise in different 
legal specialty niches, than a single lawyer can provide. Corporate law firms have been required 
to grow along with their clients over the past century in order to meet the evolving needs of these 
clients; the same is not true for personal client law firms. 

The personal plight lawyers interviewed for this research did not generally perceive many 
opportunities to improve quality, accessibility, or profitability by growing their firms.800 Two sole 
practitioners suggested that large firms actually have higher overhead costs and lower efficiency.801 
The law and economics literature suggests certain efficiency advantages for sole proprietorships.802 
Finally, it is worth noting that Australia has eliminated almost all of its insulating regulation, but in 
that jurisdiction 50% of all solicitors still work in firms with 4 or fewer partners.803 This again suggests 
that the economic viability of small firms is not merely an artefact of insulating regulation.
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8.2.2. SMALLS AND SOLOS: ROUTES INTO THE SWEET SPOT

Section 8.1 suggested some of the ways that scale might help a law firm handle the demands 
and opportunities of personal plight legal practice, given the increased capacity of large firms to 
absorb risk and make investments. However small firm and solo professionals have their own 
distinctive and effective approaches to mentorship, to smoothing the peaks and valleys of 
client demands over time, and to capturing the benefits of division of labour.  Some of these 
approaches are long-established. Mentorship opportunities need not arise within a firm, they 
can emerge through informal social contacts, the Canadian Bar Association, and smaller ad-hoc 
groups.804 While a large firm can divide work so that no one has too much or too little to do at any 
point in time, smalls and solos can use to referrals to accomplish the same goal. Referrals allow 
an overloaded practitioner pass new prospective clients to a colleague in another firm, and likely 
benefit from reciprocation at a later point in time. 

It is becoming easier for small and solo firms to enjoy vertical and horizontal division of labour 
without the diversified pools of full-time employees found in large firms. Technological systems 
can make it easier to get by with less human clerical assistance. Employment lawyer II had worked 
in a large firm before starting his own practice with one other partner. Regarding the alleged 
division of labour advantages of large firms, II’s view was that “I don’t know what service they 
provide that I couldn’t get on a cheaper scale myself.” He argued that “because of the technology 
it is so easy to start and maintain a very high level practice with very few costs.”805 Family lawyer 
Joel Miller also sees a bright future for “small law:”

Small Law doesn’t need fancy offices with high rent and support 
staff. We’ll have virtual offices and virtual assistants. We’ll operate 
from unconventional locations: Tim Horton’s, the library, or from 
home, and use email, phones and video conferencing to offer our 
services to the consumer, rather than requiring her to come to us. 
Face to face meetings will be reduced. Home offices will increase…. 
Small Law will make effective use of the Internet and technological 
advances to be more effective and keep costs down.806

Human skills sets (legal and non-legal) are still essential for optimal vertical and horizontal division 
of labour in personal plight law firms. However, technology is making it easier for a small firm 
to access these skill sets without the expense and risk of hiring full-time employees.807 Internet-
enabled contracting provides ready access to help on a part-time or even piece-work basis.808 As 
video telephony and cloud-based applications improve, it will be increasingly viable for small firm 
and solo legal professionals to form productive and reliable – but casual -- working relationships 
with physically remote collaborators of all kinds.809 It might even soon be possible for lawyers to 
form small partnerships or other collaborative work relationships with lawyers in geographically 
distant places, in order to share risks, pool investments, and efficiently manage caseload. Although 
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the emerging casual “gig economy” can certainly be criticized on other grounds,810 it arguably 
helps even the playing field between large and small firms in terms of efficient division of labour.811

8.3. ROOM FOR BOTH BIG AND SMALL

Consider the restaurants in any city. You will find large corporate chains, small owner-operated 
ventures, and franchises (which are simultaneously small in some ways and big in others). Food 
service regulators guarantee output quality; they do not restrict access to capital. Nor do they 
forbid non-chefs from owning restaurants on the grounds that only chefs can possibly care enough 
about the quality of the food. The resulting diversity of business models is advantageous to hungry 
people, but also to those who work in the sector, who have many options for employment and 
entrepreneurship. The urban restaurant industry has succeeded in several important ways that the 
personal plight legal sector has not. Its offerings are highly diversified and broadly affordable.

Without denying obvious differences between food and law, lessons can be drawn from the 
restaurant industry for the personal plight legal services sector. First, there is room for both 
large and small firms. The scale of unmet demand is such that, with the right innovations, a well-
functioning market would support both models. Second, firms of different sizes are ideal for 
different clients and different professionals in different contexts. Regulators should eliminate 
unnecessary insulating regulation in order to allow this diversity to flourish.

Third, franchising has significant potential to combine the benefits of big and small.812 In this 
model, the franchisee firm itself remains small, owned and controlled by practicing lawyers who 
are embedded in the community and dedicated to focusing on their clients “one at a time.”813 The 
franchisor, meanwhile, offers brand, back-office support, technological support, research, and many 
of the other advantages of a large firm.814 Ottawa lawyer D2 said she would welcome the chance 
to outsource “all” of her office management tasks and back-end to a franchisor, provided that the 
arrangement “doesn’t compromise the solo or small’s ability to be themselves in the community.”815 
One interviewee mentioned early-stage plans to offer “standard operating processes” and work 
templates to family lawyers across the country, along with marketing and logistics support.816
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APPENDIX 1: SUMMARY OF RECOMMENDATIONS
Personal plight practice – the essential work that legal professionals do for individuals involved in 
disputes – can and must become more accessible. There is enormous economic opportunity for law 
firms to meet this challenge, without sacrificing service quality, legal professionalism, or profitability. 
Informed by interviews with practitioners and a review of all relevant literature, this book proposed 
a series of innovations to help practitioners to meet these objectives, and to take advantage of this 
opportunity.  What follows is a list of all of the specific recommendations made in this book, with 
links to the sections of the book in which the arguments are developed. 

RECOMMENDATIONS FROM CHAPTER 2: PRICE CERTAINTY

•	 Innovative approaches to pricing can create significant economic opportunities for personal 
plight firms by giving them access to the untapped markets of unrepresented people 
experiencing personal plight. (Chapter 2)

•	 Providing a flat-fee service satisfactorily often leads to other opportunities from the same 
client. (Section 2.4.1)

•	 A move toward price certainty can improve client satisfaction, lawyer-client relationships and 
professionalism, as well as affordability and profitability in personal plight law practice. (Section 
2.4.2)

•	 “Milestone” flat fees seem, in many personal plight practice contexts, to reflect an appropriate 
allocation of risk between client and firm. (Section 2.5.3.2)

•	 Firms concerned about the labour requirement risk involved in fixed fees should consider using 
“escape hatch” riders allowing the firm to apply a time-billed surcharge for time responding to 
client communications after a specified number of hours per month. (Section 2.5.5)

•	 Reforming family court procedure and general civil procedure to bring it closer to small claims 
court and administrative tribunal procedure would reduce labour uncertainty risk and enable 
the firms to offer more price certainty on these matters. (Section 2.6.1)

•	 Expanding the jurisdiction of Small Claims Court to cover higher-value disputes could have a 
similar effect. (Section 2.6.1)

•	 There is a persuasive case for a publicly administered – but not necessarily publicly funded – 
legal expense insurance regime. (Section 2.6.2)

•	 In regulating third party litigation funding, policy-makers and judges should consider its 
capacity to reduce the risk confronting firms and thereby facilitate price certainty. (Section 
2.6.2)

•	 The government could offer interest-free litigation loans to personal plight clients. (Section 
2.6.2)

•	 Time-billing personal plight practitioners may overestimate the labour requirement variability 
in their cases, and therefore overestimate the difficulty of setting 
economically sustainable flat fees. (Section 2.6.3)
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RECOMMENDATIONS FROM CHAPTER 3: DEFERRED PAYMENT

•	 A personal plight firm that moves its retainers rightward on the Non-Payment Risk/Payment 
Timing Spectrum, while minimizing upward movement, will bring its services closer to the 
sweet spot. (Section 3.3)

•	 Accepting a smaller retainer deposit and/or accepting scheduled payments over time 
increases accessibility. (Section 3.3.2)

•	 Payment can be scheduled creatively to balance the client interest in deferred payment with 
the firm’s interest in minimizing non-payment risk. (Section 3.3.2)

•	 Offering clients the benefit of payment after recovery might become feasible if third parties 
absorb some or all of the associated risk, or if personal plight firms are given more options to 
secure their accounts receivable. (Section 3.3.4)

•	 Law societies and legislators should consider whether legalizing and regulating the sale of 
personal plight claims to law firms would be favourable to the interests of personal plight 
claimants. (Section 3.3.5).

•	 Increasing personal plight firms’ security in their work product, for example by offering lien-
type rights over matrimonial homes and spousal support income streams, would reduce non-
payment risk and increase the potential for offering more accessible payment scheduling to 
clients. (Section 3.4.1)

•	 Personal plight legal fees must continue to be regulated, because the nature of legal services 
leaves inexperienced individual consumers unable to adequately protect their own interests in 
an unregulated market. (Section 3.4.2)

•	 However, regulating fees with clear ex ante guidelines, which do not increase non-payment 
risk for compliant firms, would reduce non-payment risk and thereby lead to more accessible 
payment scheduling and lower fees overall. Delineating “safe harbour” billing practices which 
protect clients while eliminating fee “haircut” risk for firms would be helpful. (Section 3.4.2)

•	 In weighing relevant considerations to create and administer legal fee regulation, regulation’s 
effect on nonpayment risk – and therefore on accessible service prices – should be among the 
factors on the policy scale. (Section 3.4.2)

•	 Tax law should permit billed-basis accounting for all deferred-payment accounts in law firms, 
in order to treat these arrangements fairly and avoid disincentivizing this access-enhancing 
practice. (Section 3.4.3)

•	 There is definitely room for improvement in contingency billing and its regulation, from a 
consumer welfare and access to justice point of view. (Section 3.4.4)

•	 However, regulators should consider removing impediments to the use of contingency fees in 
all personal plight cases where the client seeks purely monetary redress, including family law 
cases. (Section 3.4.4)
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•	 There is a very real risk that some clients will pay far too much in contingency fees and 
regulators need to respond to this risk. However, capping contingency rates is a simplistic 
response to the problem, and one that may have unintended consequences. (Section 3.4.4)

RECOMMENDATIONS FROM CHAPTER 4: DIVERSIFYING SERVICES 

•	 Firms should offer price/quality tiers to clients whenever they can, and legal services regulation 
should encourage them to do so. (Section 4.2.1)

•	 Class actions have powerful access to justice benefits and should be encouraged by regulators 
and legislators for appropriate matters. (Section 4.2.2)

•	 There are ways for firms to provide real, personalized advice to multiple clients simultaneously. 
The client workshop led by a lawyer is one such model. (Section 4.2.2).

•	 Unbundling lends itself well to flat or otherwise price-certain billing. (Section 4.4.1.1) 

•	 Lawyers with experience in this area emphasize the importance of careful retainer drafting for 
unbundled retainers. (Section 4.4.2.2)

•	 Legislation should make it clear that judges must not compel lawyers who are in compliance 
with unbundled retainer obligations to their clients to do further work on the file. (Section 
4.4.2.2)

•	 Personal plight firms should look for appropriate opportunities to offer more unbundled 
services. (Section 4.5)

RECOMMENDATIONS FROM CHAPTER 5: VERTICAL DIVISION OF LABOUR 

•	 The accessibility benefits of delegating work down the pay scale are obvious in law firms 
that bill by the hour. Profitability in a time-billing firm generally also increases, and in flat and 
contingency-billed practices, the profit motive to delegate is even stronger. (Section 5.1, 
Section 5.2) 

•	 Delegation may send tasks outside of the firm or even outside of the country, through 
processes such as offshoring and nearshoring. (Section 5.2)

•	 Unbundling can be considered a form of vertical division of labour. Costs are saved if the 
client’s own opportunity cost to perform certain necessary tasks is less than what it would cost 
for the firm do it. (Section 5.3)

•	 The labour involved in personal plight legal practice can and should also be intelligently and 
selectively delegated to systems. Systematization, packaging, and commoditization represent 
progressively more ambitious delegations of legal tasks to non-human systems. (Section 5.4)

•	 Vertical division of labour creates time for lawyers and higher paid staff to use their skills to 
their best advantage. (Section 5.5)
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•	 As with all good things, it is certainly possible to have too much delegation within a personal 
plight law firm (Section 5.6). However, on balance, a greater degree of delegation to humans 
and systems would be advantageous for many personal plight law firms and their clients. 
(Section 5.7)

•	 To encourage efficient vertical division of labour, regulators’ codes of conduct could require 
time-billing firms to allocate tasks among available workers within the firm with exclusive 
reference to the best interest of the client, defined to include the client’s interest in price as 
well as quality. (Section 5.7)

•	 Under time-based billing, offering a blended rate (in which all hours worked at the firm are 
charged at the same rate regardless of who works them) could incentivize rational delegation 
within a firm. (Section 5.7)

•	 Time-billing firms should consider billing non-lawyer labour to their clients, especially if they 
make commensurate reductions in their lawyers’ billing rates. (Section 5.7)

•	 A legal recruiting firm could reduce firms’ hiring risk by paying new employees itself for a trial 
period of employment, and then taking a larger fee from the firm if and only if the employee 
“works out” and remains employed after a number of months. (Section 5.8)

RECOMMENDATIONS FROM CHAPTER 6: HORIZONTAL DIVISION OF LABOUR AMONG LEGAL PRO-
FESSIONALS

•	 “Jack of all trades” generalism is problematic and most personal plight clients would be better 
off with a specialist. (Section 6.1.1)

•	 However, the rise of specialization has complicated access to justice, even as it has improved 
service quality. Generalism continues to play an important role in an accessible personal plight 
bar, particularly in diagnoses and referrals. (Section 6.1.2)

•	 The “inability to see problems beyond one’s own specialty” … is a risk associated with 
specialization which should be resisted by personal plight practitioners. (Section 6.1.3)

•	 Especially in isolated communities, generalism should arguably go beyond diagnosis and 
referral, and take the form of “front-line” service provision offered in collaboration with remote 
specialists. (Section 6.1.3)

•	 Allocating each task within a personal plight file to the legal professional best trained and most 
apt to handle it is a valuable horizontal division of labour. (Section 6.2)

•	 Appropriately regulated referral fees can support efficient horizontal division of labour among 
legal professionals. Referral fees should continue to be permitted, but capped at the minimum 
level sufficient to appropriately compensate and incentivize referrals. (Section 6.3)
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RECOMMENDATIONS FROM CHAPTER 7: HORIZONTAL DIVISION OF LABOUR WITH NON-LEGAL 
PROFESSIONALS

•	 Personal plight legal problems often come bundled with non-legal problems. Therefore, non-
legal expertise is very often called for in meeting clients’ needs. (Section 7.1)

•	 Having non-lawyers perform management tasks is one way to divide labour horizontally. 
(Section 7.2)

•	 Non-lawyer consultants and executives could play a key role in research and development 
work within personal plight law firms. (Section 7.3)

•	 Legal process analysis, perhaps carried out by non-lawyers, can facilitate efficient vertical and 
horizontal division of labour and sustainable price-certain fee models. (Section 7.4)

•	 Although not without its own problems, third party litigation finance is an example of horizontal 
division of labour reaching beyond the legal profession in order to access capital, that may be 
relatively scarce and expensive within the profession. (Section 7.5)

•	 Regulators should permit alternative business structures, in order to improve personal plight 
firms’ access to non-lawyer sources of capital. (Section 7.5)

•	 Non-lawyer innovators and entrepreneurs might devise as-yet unimagined ways to deliver high 
quality, accessible, and profitable personal plight legal services. The legal profession and its 
regulators should facilitate this possibility. (Section 7.6)

RECOMMENDATIONS FROM CHAPTER 8: FIRM SCALE

•	 Growth can offer personal plight firms economies of scale, meaning that the average cost of 
delivering services will decrease as the quantity served increases. Being bigger also makes 
it easier for firms to absorb risks and make investments required for sweet spot innovations. 
Larger firms might find it easier than smaller ones to carry out the strategies proposed by this 
book. (Section 8.1)

•	 Rolling back insulating regulation and welcoming alternative business structures would allow 
personal plight firms to access capital and scale up, and thereby favour the emergence of 
“sweet spot” practice models. (Section 8.1)

•	 However, it would be a mistake to write off small firms and solo practitioners in the personal 
plight sector. (Section 8.2)

•	 Economies of scale in personal plight legal practice will remain relatively modest. (Section 
8.2.1)

•	 Small firm and solo professionals have their own distinctive and effective approaches to 
mentorship, to smoothing the peaks and valleys of client demands over time, and to capturing 
the benefits of division of labour. (Section 8.2.2)
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•	 It is becoming easier for small and solo firms to enjoy vertical and horizontal division of labour 
without the diversified pools of full-time employees found in large firms. (Section 8.2.2)

•	 There is room for both large and small firms in the personal plight sector. Firms of different 
sizes are ideal for different clients and different professionals in different contexts. (Section 8.3)

•	 Franchising has significant potential to combine the benefits of big and small. (Section 8.3)
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APPENDIX 2 : RESEARCH METHODOLOGY 
The overall goal of this research project was to identify practical opportunities for personal plight 
law firms to increase the accessibility of their services.817 The methodology was designed with 
this goal in mind. In order to produce practical suggestions, the research had to be “realist” -- 
grounded in “a clear understanding of how lawyers actually behave… [in] their specific practice 
contexts.”818 It needed to uncover the accessible models and innovations already deployed by 
personal plight law firms, as well as the business and professionalism dynamics of that affect the 
viability of such models and innovations in different personal plight practice contexts.

The methodology of key informant interviews was selected. Key informant interviews seek 
insight about a phenomenon from those who have such insight and are willing to share it with the 
researcher.819 According to one oft-cited source, this approach is ideal in projects like this one where 
(i) generating recommendations is a central goal, (ii) qualitative as opposed to quantitative data is 
being sought, and (iii) “there is a need to understand motivation, behavior, and perspectives.”820 

SAMPLING

The population under study was Ontario lawyers who help individual clients with legal needs arising 
from disputes (personal plight lawyers). Ten interviewees were selected through purposive sampling 
-- because their writing, public comments, or reputation suggested that they would be useful 
sources of ideas.821 Three of these ten were personal plight lawyers not practicing in Ontario, and 
two were Ontario lawyers not actually practicing in personal plight niches. Although not technically 
members of the population under study, these individuals were included because of their insight 
into access to justice and innovation in private law firms.

A further 21 interviewees were selected through a stratified sampling approach, designed to ensure 
that all important subgroups within the study population were represented.822 The Law Society of 
Upper Canada’s Lawyer & Paralegal Directory was used to identify candidates, to whom invitations 
were sent via email with telephone follow-ups as necessary. 823 A Filemaker Pro database was used 
to track potential interviewees and their professional and demographic characteristics. In total, 48 
individuals were asked for an interview, and 31 agreed to be interviewed. This is an appropriate 
sample size for key informant interviews according to the methodological literature.824

The resulting sample was reasonably representative of practicing Ontario personal plight lawyers, in 
terms of:

•	 Years of experience: 11 of the interviewees were within their 10 years of practice, 10 
interviewees had between 10 and 25 years of practice, and 10 interviewees had been 
practicing for more than 25 years. 

•	 Racialized status: Although interviewees were not asked to self-identify in terms of race or 
ethnicity, the author estimates that 7 out of the 31 (22.5%) would identify as non-white. 19.8% 
of Ontario lawyers identified as non-white in 2015.825

•	 Gender: 38.7% of the interviewees were female, compared to 42.6% of 
practicing Ontario lawyers.826
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•	 Firm size: Nine interviewees were sole practitioners, 14 practiced in firms of seven or fewer 
lawyers, and the remainder practiced in larger firms. Little is known about the average firm size 
of the overall population of personal plight lawyers, but small firms and solos do predominate 
in this sector in North America.827

•	 Practice location community size: 15 of the 31 interviewees practiced in Toronto, as do 51% of 
Ontario lawyers (although probably a smaller proportion of Ontario personal plight lawyers). 

828 Nine practiced in other Ontario cities with population greater than 200,000, and three 
practiced in Ontario communities with population less than 100,000. The other four practiced 
outside of Ontario.

•	 Personal plight niches. The major personal plight niches were all represented, including family 
law (9 interviewees), personal injury law (8 interviewees), and estate litigation (4 interviewees). 
The sample was somewhat under-weight in employment law (3 interviewees) and criminal 
defense (2 interviewees). Other personal plight niches in which the interviewees worked 
included general civil litigation, refugee law, human rights. Two interviewees were primarily 
occupied in managing their law firms as opposed to personally practicing law.

INTERVIEWS

Between April 2015 and August 2016, these 31 lawyers were interviewed in a total of 28 interview 
sessions.829 The interviews typically lasted between 60 and 120 minutes. They were semi-structured, 
in the sense that the researcher used a list of topics and open-ended questions.830 Every effort was 
made to ask each interviewee the same questions. Two interviews were conducted via video-call 
and one via telephone, 22 were conducted in the interviewee’s office, and six interviewees were 
conducted in public places or homes at the interviewee’s request. 

EMPIRICAL DATA ANALYSIS AND SECONDARY RESEARCH

The interviews were recorded with the informed consent of the participants,831 and then transcribed 
by the author and two research assistants. The NVivo software package was used to code 
each transcript using 57 thematic nodes (such as “client sophistication,” “screening out,” and 
“settlement.”) Any text that pertained to one of the thematic nodes was coded to associate it with 
that node. NVivo was then used to display all of the interview segments that related to each node, 
which was useful in gathering evidence pertaining to each theme.

A comprehensive review of the literature was conducted in tandem with the interviews. Interviewees 
were queried about ideas from the literature, and concepts raised by the interviewees were 
explored in the secondary sources. The law and economics literature was especially helpful 
in understanding the risks confronting personal plight law firms,832 and in analyzing potential 
innovations as investments for firms.833 To understand lawyer-client relationships in personal plight 
matters, socio-legal literature grounded in qualitative research was essential.834 Throughout, policy-
oriented access to justice work, especially that of the Canadian Bar Association’s Futures Initiative 
and Access to Justice Committee, has been very helpful. 
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135   Michael McKiernan, “The Going Rate: The 2015 Canadian Lawyer Legal Fees survey (Canadian Lawyer, June 2015),” 
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Hamilton, male, 30 years since call to the bar. Interviewed August 7, 2015)).

145   Interview with “HH” (Estate litigation practitioner, Toronto, female, 11 years since call to the bar. Interviewed May 
22, 2015) “It’s hard for a client to accept. It’s really hard for us to do. It’s hard to estimate to cost of litigation. Because of 
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9 years since call to the bar. Interviewed July 31, 2015) and Interview with “B2” (Civil litigation practitioner, Toronto, 
female, 4 years since call to the bar. Interviewed September 4, 2015): “B2: Many civil litigation lawyers discover that it is 
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November 4, 2014),” <https://robichaudlaw.ca/unrepresented-court-access-to-justice/>; and see also these comments 
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impossible. Impossible. It’s a question we get every time. “What’s my case worth?”. The two questions I can’t answer 
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get every time. And I tell people honestly I have no way of knowing.” (Interview with “SS” (Personal injury practitioner, 
Toronto, male, 20 years since call to the bar. Interviewed June 17, 2015)).

156   Interview with “FF” (Family law practitioner, Toronto, female, 5 years since call to bar. Interviewed May 5, 2015).
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158   Interview with “KK” (Family law and estate litigation practitioner, Sarnia, female, 3 years since call to the bar. 
Interviewed May 26, 2015) “The difference of small claims court is you don’t have motions and other things that go in 
between. In family court, you can get all kinds of motions. Somebody wants production or somebody wants support or 
somebody is not being reasonable or you need to bring a motion to get support.” Likewise, Interview with “TT” (Family 
law practitioner, Greater Toronto Area, male, 22 years since call to the bar. Interviewed July 9, 2015)

159   Interview with “QQ” (Civil and commercial employment litigation practitioner, Windsor, male, 2 years since call to 
the bar. Interviewed June 10, 2015): “I grossly under billed or undercharged my first 4-5 clients. If it was a new thing I was 
doing I didn’t know how long it would take. I did that enough times to change and develop. I feel like I kind of gotten 
good at small claims, tribunal stuff in terms of predicting fees and now I am doing a bit more Superior Court work stuff 
and I want to get good at knowing how to block fees there. That’s challenging because there are so many more steps in 
the procedure - discoveries and everything, motions that pop up. That’s much more challenging. It’s just going to come 
down to experience. The more you do it, the more you can tell the client here’s what I suspect will happen, here’s what 
could happen both positive and negative.”
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the other side. That will generally drive the legal fees up because there is no reasonable responses coming. Semple: So 
when there is counsel on the other side you can generally count? NN: Yes because they are getting advice and everybody 
knows the perimeters are here. We are not asking for something out there and if everyone gets there quickly there is 
not much back and forth. I stick within my estimate because of the usual transaction. If you’re not getting advice on the 
other side than it is a little more difficult to persuade someone” (Interview with “NN” (Estates and family law practitioner, 
Windsor, female, 14 years since call to the bar. Interviewed June 9, 2015)).

161   “Usually when you meet someone you can tell if it will be someone who goes over the usual amount of time by their 
personality. This person is going to require more attention than others and price accordingly. Semple: What tells you that 
in the client meeting? NN: Less business thoughts as opposed to more personal. Usually they would have contacted our 
office multiple times before the initial consult. You know they are going to be more time intense and you may need to 
adjust your estimate for that reason.” ((ibid.))

162   Interview with “JJ” (Family civil litigation practitioner, Sarnia, female, 24 years since call to the bar. Interviewed May 
26, 2015): “I could see doing a flat rate for something like pleadings where it is up to me to get the information and then 
process it into your documents. That I am pretty comfortable doing and likely can anticipate it. A motion might be really 
out there because some are pretty streamlined and then depending whose on the other side… I used to have a couple 
counsel in town who would affidavit you to death. It would be 100 paragraphs and 98 of it was crap, but you have to 
somehow respond to the crap or you leave your client exposed. You can all of a sudden rack up a huge bill even for a 
motion. Those ones I’d be a little more concerned about.”

163   Interview with “C2” (Criminal law practitioner, Toronto, male. 11 years since call to the bar. Interviewed April 13, 
2016).

164   Interview with “E2” (Family law practitioner, Alberta, male. 19 years since call to the bar. Interviewed April 21, 2015).

165   Interview with “II” (Employment law practitioner, Toronto, male, 9 years since call to the bar. Interviewed May 22, 
2015).

166   Interview with “E2” (Family law practitioner, Alberta, male. 19 years since call to the bar. Interviewed April 21, 2015).

167   Section 3, below.

168   Flatlaw, “Litigation,” <https://www.flatlaw.ca/flatrate/All/Litigation/All> (last accessed: 2 June 2017). Many are for a 
discrete task within a personal plight file (e.g. writing a demand letter 
According to Ottawa lawyer “D2,” “I really do see the human rights complain process as being conducive to flat fees 
because you can say there can be a flat fee up to mediation. Here’s everything I can wrap into this up to mediation. And 
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mediation is the point which you either administer another kind of flat fee or you negotiate another kind of agreement 
with the client. Whereas in a civil litigation file, there’s so many uncertainties….” (Interview with “D2” (Former human 
rights and tort law practitioner, Ottawa, female, 10 years since call to the bar. Interviewed June 19, 2016)).

169   Interview with “A2” (Criminal law and immigration law practitioner, Hamilton, male, 30 years since call to the bar. 
Interviewed August 7, 2015). Interview with “C2” (Criminal law practitioner, Toronto, male. 11 years since call to the bar. 
Interviewed April 13, 2016) “Semple: Is this type of approach very widespread in the criminal bar? C2: The block fee, 
very much so. Those who have private practices, very few operate within the hourly fee as I understand it. Whether it is 
a bail hearing, a trial, the only people that do are those that essentially operate with unlimited retainers. People that are 
extremely wealthy go to any lawyer of their choice. Another lawyer will do a good job, but if I had an unlimited retainer I 
will hire another associate. You guys get plugging away at it, that’s your job for the year. We will send the client a $75,000 
bill at the end of the year and do an awesome job.”

170   Interview with “QQ” (Civil and commercial employment litigation practitioner, Windsor, male, 2 years since call to the 
bar. Interviewed June 10, 2015). 

171   See Figure 4 and accompanying text.

172   Section 2.6, below.

173   Lonny Balbi, “Flat-fee billing: replacing time with value (The Lawyers Weekly, July 03 2009),” <http://www.
lawyersweekly.ca/articles/954>.

174   Notes 137 to 139, below. See also Legal Services Consumer Panel (UK), “Opening up data in legal services” 
(2016), online: <http://www.legalservicesconsumerpanel.org.uk/publications/research_and_reports/documents/
OpenDatainLegalServicesFinal.pdf> (last accessed: 2 June 2017) at 22.

175   Ray Worthy Campbell, “Rethinking Regulation And Innovation In The U.S. Legal Services Market,” (2012) 9 New 
York University Journal Of Law & Business 1 at 59 : “There are two ways to look at alternative and flat fee pricing: flat and 
alternative fees simply shift the risk for runaway engagements to the law firm, or they require law firms to redesign their 
business model and processes for delivering services.”

176   Susskind: “hourly billing is an institutionalized disincentive to efficiency. It rewards lawyers who take longer 
to complete tasks than their more organized colleagues, and it penalizes legal advisers who operate swiftly and 
efficiently.” See also Interview with “DD” (Personal plight law firm leader, Australia & UK, male, 27 years since call to 
the bar. Interviewed April 20, 2015).  “The tyranny of the billable hour’ has also long been acknowledged, criticized 
by an increasing number within and outside the profession as discouraging efficiency and collaboration; encouraging 
procrastination and mediocrity; preventing any concerted approaches; and demoralising legal practitioners. When layers 
are remunerated by hourly rates, we just encourage inefficiency.” (Centre for Innovative Justice, “Affordable Justice.” 
(Melbourne: RMIT, 2013), online: <mams.rmit.edu.au/qr7u4uejwols1.pdf> at 11). 
Interview with “QQ” (Civil and commercial employment litigation practitioner, Windsor, male, 2 years since call to the bar. 
Interviewed June 10, 2015): “The hourly model is not an incentive to being resourceful. Just human nature.” Interview 
with “II” (Employment law practitioner, Toronto, male, 9 years since call to the bar. Interviewed May 22, 2015) “NS: A 
perverse incentive created by billing? II: Of course. NS: Does that explain why big firms take longer - 3 years as opposed 
to 6…? II: Right. I remember I had a conversation with a senior lawyer early on and what happens is in large law firms 
across the board I understand is that as a junior lawyer with a new file, you have to make sure you review rules of civil 
procedure to make sure timelines are accurate. You have to revisit the rules and practice direction to make sure that 
whatever the rules need to be complied and what not are streamlined. I said I think it is rather inefficient because why 
can’t we dedicate one person in the firm whose job is to keep on top of all the rules and you basically contact that person 
and say what is the latest in this and is available to everybody as a resource. And that person turns around and says well 
how do you make money if we do that? You have to have a business and as long as the client is paying for it then that’s 
fine. I think there is definitely some inefficiencies there?”
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177   A more ambitious vision, also incentivized by price-certain models, is the creation of systems and products which 
provide legal services to clients with little or no lawyer labour. See section 5.4 below and Laura Snyder, Democratizing 
Legal Services: Obstacles and Opportunities (New York: Lexington Books, 2016).

178   Section 2.2, above.

179  .Interview with “SS” (Personal injury practitioner, Toronto, male, 20 years since call to the bar. Interviewed June 17, 
2015) “We’re not billing by the hour. We have every reason to be as efficient as possible and that our system is designed 
to keep our clients informed, move the case ahead as quickly as reasonably as possible without compromising, without 
settling too quickly…”

180   Interview with “E2” (Family law practitioner, Alberta, male. 19 years since call to the bar. Interviewed April 21, 2015) 
and Interview with “C2” (Criminal law practitioner, Toronto, male. 11 years since call to the bar. Interviewed April 13, 2016) 
“You don’t need to do legal research on particular issues or sub-issues should they happen to arise, you just hope maybe 
if we tweak this, what if they got all these letters? You find ways to approach the Crown to get the charge withdrawn 
rather than have 10 days of litigation. For the access to justice point, the incentive too to a lawyer is to try and get a 
favourable result for the client within the budget presented. “

181   Interview with “F2” (Co-founder of multi-location consumer law firm, Greater Toronto Law Area, male, 14 years since 
call to the bar. Interviewed August 4, 2016).

182   Section 1.3.2, above.

183   Interview with “QQ” (Civil and commercial employment litigation practitioner, Windsor, male, 2 years since call to 
the bar. Interviewed June 10, 2015) I truly believe in the block fees. I think lawyers that aren’t doing this are going to find 
themselves not competitive… I think that any smaller firm and I would say the majority of lawyers in this context to be 
competitive you have to think about different ways to bill and charge your client. I don’t want to talk about it narrowly. I’d 
rather talk about it in the context of building a relationship with your client. I think lawyers need to think differently about 
building relationships with clients. Ultimately that’s what it comes down to. Price is very important, but it’s not as sensitive 
in the context of a good relationship with the client.”

184   Lawyers recognize that avoiding price surprise is the key to avoiding disputes: Interview with “JJ” (Family civil 
litigation practitioner, Sarnia, female, 24 years since call to the bar. Interviewed May 26, 2015); Interview with “YY” 
(Employment and human rights law practitioner, Toronto, male, 9 years since call to the bar. Interviewed July 31, 2015); 
Interview with “HH” (Estate litigation practitioner, Toronto, female, 11 years since call to the bar. Interviewed May 22, 
2015); (Interview with “CC” (Family law and estate litigation practitioner, Toronto, male, 44 years since call to the bar. 
Interviewed April 16, 2015); Interview with “B2” (Civil litigation practitioner, Toronto, female, 4 years since call to the bar. 
Interviewed September 4, 2015) “since each bill is to some extent a surprise (and usually more than expected) this creates 
a lot of anxiety for clients.”

185   Interview with “YY” (Employment and human rights law practitioner, Toronto, male, 9 years since call to the bar. 
Interviewed July 31, 2015).

186   Interview with “B2” (Civil litigation practitioner, Toronto, female, 4 years since call to the bar. Interviewed September 
4, 2015) .

187   B2 added, “did I talk to my lawyer about how unhappy I was? No, I don’t want to take time and be charged $400 an 
hour to tell him I’m really kind of angry and unhappy because I don’t like being charged this much?” (ibid.)

188   Alice Woolley, “Evaluating value: a historical case study of the capacity of alternative billing methods to reform 
unethical hourly billing,” (2005) 12 International Journal of the Legal Profession 339 at 341.
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189   Interview with “JJ” (Family civil litigation practitioner, Sarnia, female, 24 years since call to the bar. Interviewed 
May 26, 2015) “NS: Do you have the sense that some lawyers may be ragging the puck on the basis of time-based 
compensation?  JJ: Yeah to be perfectly blunt. Yeah.”. Alice Woolley, “Time for Change: Unethical Hourly Billing in the 
Canadian Profession and What Should be Done About It” (2004) 83 Canadian Bar Review 859 at 864; Interview with “II” 
(Employment law practitioner, Toronto, male, 9 years since call to the bar. Interviewed May 22, 2015): “in my practice I 
know what an appropriate settlement is very quickly and the defence lawyer knows what an appropriate settlement is. So 
the question is if we both know fairly in a range what is an appropriate [settlement] why can’t we just pick up the phone 
and settle it? I won’t make money and he won’t make money. We aren’t making money if we settle off the bat that quickly. 
There is an inherently component of your own personal interest involved. That’s one, the personal part”

190   For example, the first 40 hours of work gathering evidence and drafting pleadings in a plaintiff’s wrongful dismissal 
case might produce a settlement offer of $10,000 from the respondent. The plaintiff’s firm’s next 10 hours of work are 
not wasted: they make the case more persuasive, increasing the defendant’s fear of an adverse outcome and increasing 
the defendant’s settlement offer to $12,000. However, if those additional 10 hours were billed to the client at $400 each, 
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also time-based for small claims, but it would be adjusted based on income? KK: That’s right. I would give them a set 
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