THE CANADIAN
BAR ASSOCIATION

L'ASSOCIATION DU
BARREAU CANADIEN

December 14, 2011

Via email: NichoR@parl.gc.ca

The Honourable Robert Nicholson, Q.C., P.C., M.P.,
Minister of Justice and Attorney General of Canada
284 Wellington Street

Ottawa, ON K1A OH8

Dear Minister:

Re: Federal Court Prothonotaries’ Compensation

[ am writing on behalf of the Canadian Bar Association’s members on the Federal Court
Bench and Bar Liaison Committee. The CBA is a national association of over 37,000
lawyers, notaries, law students and academics, with a mandate that includes seeking
improvements in the law and the administration of justice. The Committee meets
periodically with judges from the Federal Courts to discuss practice issues of concern to
both the Bench and the Bar.

In August 2011, the CBA resolved to urge your government to give prompt attention to the
issue of appropriate compensation for prothonotaries, and to reconsider its response to the
2008 Report of the Special Advisor on Federal Court Prothonotaries’ Compensation (2008
Report). A copy of the CBA resolution is attached. The CBA’s Executive Officers also raised
the issue at your meeting with them in August.

The CBA has previously stated that principles of judicial independence should extend to
prothonotaries. Prothonotaries combine case management and dispute resolutions
functions with significant judicial decision-making responsibilities. The 2008 Report
recognized the important and integral role of prothonotaries in the proper functioning of
the Federal Court, and that prothonotaries’ independence is vital. For judicial
independence to be maintained, an independent process for determining prothonotaries’
compensation must be respected.
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Economic reasons were cited to preclude government action on this issue at the time of the
Special Advisor's report. However, this remains an issue that requires the attention of the
federal government, and I urge you to reconsider the government’s response without
further delay.

Thank you for considering our views.

Yours truly,

(original signed by Gaylene Schellenberg for Martin Masse)

Martin Masse
Chair

encl.

cc. The Honourable Simon Noél,
Acting Chief Justice, Federal Court

The Honourable Pierre Blais,
Chief Justice of the Federal Court of Appeal



Resolution 11-06-A

Federal Court Prothonotaries’
Compensation

WHEREAS the office of the federal court
prothonotary was created in 1971 and the first

appointments made in 1985;

WHEREAS in 2007, the federal government
appointed a Special Advisor on Federal Court
Prothonotaries’ Compensation, to conduct the
firstindependent review of their compensation

since the creation of the office;

WHEREAS the Canadian Bar Association told
the Special Advisor that principles of judicial
independence should be extended to the
prothonotaries, who combine case
management and dispute resolution functions
with significant judicial decision-making

responsibilities;

WHEREAS principles of judicial independence
require that the relationship between
government and judicial officers be
depoliticized by appointing an independent
body to make recommendations on
compensation, and that the recommendations
have a “meaningful effect” in the determination

of compensation;

Résolution 11-06-A

Rémunération des
protonotaires de la Cour
fédérale

ATTENDU QUE la fonction de protonotaire
de la Cour fédérale a été créée en 1971 et que
les premiers protonotaires ont été nommeés

en 1985;

ATTENDU QU’en 2007, le gouvernement
fédéral a nommeé un conseiller spécial sur la
rémunération des protonotaires de la Cour
fédérale, avec le mandat de procéder au
premier examen indépendant de la
rémunération de ceux-ci depuis la création

de leur fonction;

ATTENDU QUE I'Association du Barreau
canadien a déclaré au conseiller spécial que les
principes de I'indépendance de la magistrature
devraient également s’appliquer aux
protonotaires, qui conjuguent des fonctions de
gestion des dossiers judiciaires et de réglement
des différends avec d'importantes

responsabilités de décideurs judiciaires;

ATTENDU QUE les principes de I'indépendance
de la magistrature exigent que les rapports
entre le gouvernement et les agents des
tribunaux soient dépolitisés en nommant une
entité indépendante qui présenterait ses
recommandations quant a la rémunération, et
exigent que ces recommandations aient un

« effet concret » sur le processus de la



Resolution 11-06-A

WHEREAS the 2008 report of the Special
Advisor recognized prothonotaries as integral
to the proper functioning of the Federal Court
and their actual and perceived independence

as vital to the Court’s integrity;

WHEREAS the recommendations of the Special
Advisor are consistent with constitutional

requirements of judicial independence;

WHEREAS the federal government’s 2009
response to the Special Advisor’s report cited
economic circumstances as the basis for

refusing to adopt the recommendations;

WHEREAS the economic circumstances of

early 2009 have significantly improved;

WHEREAS the Federal Court of Appeal, in
Aalto v. Attorney General, recognized that upon
improved economic circumstances,
compensation of prothonotaries should be a
high priority requiring the prompt attention of

the federal government;

BE IT RESOLVED THAT the Canadian Bar
Association urge the federal government to
give prompt attention to the issue of

prothonotary compensation, and to reconsider

Résolution 11-06-A

détermination de la rémunération;

ATTENDU QUE le rapport publié en 2008

par le conseiller spécial a reconnu que les
protonotaires sont indispensables au bon
fonctionnement de la Cour fédérale et que leur
indépendance, réelle ou percue comme telle,

a une influence déterminante sur l'intégrité

de la Cour;

ATTENDU QUE les recommandations du
conseiller spécial concordent avec les
exigences constitutionnelles en matiere

d’'indépendance de la magistrature;

ATTENDU QUE la réponse au rapport

du conseiller spécial, qu’a publiée le
gouvernement fédéral en 2009, citait la
situation économique comme motif de son

refus d’adopter les recommandations;

ATTENDU QUE la situation économique s’est

améliorée de facon importante depuis le début

de 2009;

ATTENDU QUE la Cour d’appel fédérale, dans
Aalto c. Canada (Procureur général), a reconnu
que, si la situation économique s’améliorait, la
rémunération des protonotaires constituerait
une priorité importante dont le gouvernement

fédéral devrait s’occuper sans tarder;

QU'IL SOIT RESOLU QUE I'Association du
Barreau canadien exhorte le gouvernement
fédéral a s’occuper sans tarder de la question

de la rémunération des protonotaires, et a



Resolution 11-06-A Résolution 11-06-A

its response to the report of the Special revoir sa position face au rapport du conseiller
Advisor on Federal Court Prothonotaries’ spécial sur la rémunération des protonotaires
Compensation. de la Cour fédérale.
Certified true copy of a resolution carried by the Copie certifiée d’une résolution adoptée, par
Council of the Canadian Bar Association at the le Conseil de I’Association du Barreau canadien,
Annual Meeting held in Halifax, NS lors de son'AssembIée annuelle, a
August 13-14, 2011 Halifax (Nouvelle-Ecosse) les 13 et 14 aout 2011.

John D.V. Hoyles
Chief Executive Officer/Chef de la direction
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