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PREFACE

The Canadian Bar Associdtion is a nationd association representing over 36,000
jurigts, including lawyers, notaries, law teachers and students across Canada.  The
Association's primary objectives incude improvement in the law and in the
adminidration of judice.

This submisson was prepared by the Nationa Crimina Judtice Section of the
Canadian Bar Association, with assstance from the Legidation and Lawv Reform
Directorate a the Nationd Office. The submisson has been reviewed by the
Legislation and Law Reform Committee and approved by the Executive Officers &
a public gatement by the Nationd Crimind Judtice Section of the Canadian Bar
Association.
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I. INTRODUCTION

The Nationd Crimind Justice Section (the Section) of the Canadian Bar Association
(CBA) appreciates this opportunity to provide the Senate Committee on Legd ad
Constitutiond Affairs with our views on Bill C-24, Criminal Code amendments
(organized crime and law enforcement). The Section congsts of both Crown and
defence counsd from every province and territory, and our submission reflects that

balanced perspective.

The Section has previoudy consdered many of the issues in Bill C-24. We prepared
a submission on Bill C-95, Criminal Code amendments (Anti-gang) in 1997. We
have reviewed the eghteen recommendations of the Sub-Committee on Organized
Crime of the House of Commons Standing Committee on Jugtice and Human
Rights® We responded to Law Enforcement and Criminal Liability (the White
Paper) rdeased by the Department of Justice and the Solicitor Generd in June 2000,
as wdl asa Discussion Draft dated December 12, 2000, circulated by the Department
of Justice. We paticipated in a consultation with government officias on January
15, 2001 to offer our preiminary response to the proposals contained in those
documents. The Section adso appeared before the House of Commons Standing
Committee on Judice and Human Rights during its condderation of the Bill in May,
2001. Our god throughout this process has been to work with government to make
condructive changes to amend or add to the law when necessary, but to avoid making

Sub-Committee on Organized Crime of the House of Commons Standing Committee on Justice and
Human Rights, Hon. Andy Scott, M.P., Chair of the Standing Committee; Paul DeVillers, M.P., Chair of
the Sub-Committee, Combatting Organized Crime (Ottawa: House of Commons, October 2000).
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legislative changes that are unlikely to achieve the desired results or that may actualy
lead to unintended but del eterious consequences.

Il. GENERAL REMARKS

We bdieve that exigting law addresses the objectives of Bill C-24. Rather than
achieving its degred effect, we are concerned that it would erode essential
constitutiona and democratic vaues. We should be wary of the propostion that
more law and harsher pendties will diminate organized crime.  While demands for
government to protect the public and control crime are understandable, we must ke
realistic about what can be accomplished and what can be lost as a result of the
contemplated legidative change.

As the CBA has outlined in its submisson on Bill C-36, Anti-terrorism Act, the
proposas within Bill C-24 and Bill C-36 would, in redlity, not effect only organized
aimnds and terroridss.  They could indead infringe the conditutiond rights
currently protecting dl Canadians. The Bill’s proposas are so broad that they would
permit arbitrary use againg any targeted groups or individuds, including those with
no associaion with organized crime. As suggested in our submission on Bill C-36,
this potentid is likdy to have a discriminatory impact on particular groups on the
basis of factors such as race, religion, Aborigind descent or smply prior criminal
record.

We are aware of intense demands by the public and some provinces for the federd
governmernt to take steps to eiminate organized crime and we acknowledge that ©
be a laudable god. We are aso cognizant of the heightened demands of Canadians
for a sense of stability and security since the tragic events of September 11, 2001.
However, we have consstently argued that dragtic legidative changes should not ke
made unless there is a clear and demonstrable need for such change, and evidence to
suggest that the proposed change will achieve the desired objective. Despite the
current understandable outcry, we see no such need. There have been innocert
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victims to organized crime, but we must question whether different legidation would
have prevented those tragedies. Insufficient time has passed to assess the impact d
anti-gang legidation enacted in 1997.> Surdly, it is prudent to wait for a serious
evaluation of those amendments, including their congtitutiondity and their efficacy,

before adding new intrusve provisons to the dready cumbersome Criminal Code.

There was initidly some discrepancy between the views of prosecutors and defence
counsel within the Section on the idea of a legidated response to R. v. Shirose.?
However, there has been little dissgreement following the proposd in the White
Paper or on the proposas now contained in Bill C-24. In our view, the Bill would
allow police and even agents of the police to commit serious crimina acts without
appropriate accountability.

Certanly, police must have the tools they need to do their job. However, by creating
a crimind exemption for police and ther agents, will we create the possbility of a
justice system prone to abuse and misuse of power? Can we judtify a justice system
designed to prosecute and condemn illegd activity but which dlows the same acts
by those we ask to serve and protect society? While certain illegd activities may
have become routine in the "war" againgt organized crime, does that demondrate that
those activities were absolutely required and that they should now be sanctioned by
law? Further, is it possble that exising leves of public disrust of lav enforcement
personnel will be exacerbated by such legidaion? We do not doubt that law
enforcement personne ae generdly dedicated people who can be trusted to
scrupuloudy monitor their own conduct, but the inherent assumption in the proposa
is that this is aways the case. We have only to consder police actions in such
notorious cases as that of Dondd Marshdl, J., Guy Paul Morin or David Milgaard,

to know that this assumption is unreliable.

S.C. 1997, c. 23 (formerly Bill C-95).

(1999), 133 C.C.C. (3d) 257.
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The Section rgjects the proposa to authorize law enforcement personnd to violate
the law in the name of law enforcement. In our experience, the judtice system can
accommodate reasonable and proportionate violaions of the law by police officers
when imperative for vadid law enforcement objectives. When a contravention would
be serious, we bdieve it is gppropriate for a judge to review the circumstances on a
case-by- case bass. The proposd being consdered would very sgnificantly extend
the exemption for crimind lidbility beyond anything in current law, not only to the
police but dso to agents of the policee. We condder that extenson extremely

troubling.

If Paliament decides that dlowing illegd activity by date agents is absolutey
imperative for successful law enforcement, such activity must be narrowly defined,
used only as a last resort and subjected to rigorous independent externa review. The
adminigration of justice and the public might not be offended by police possessing
contraband cigarettes or dcohol, posing as proditutes or possessng smal quantities
of narcotics, but any type of violence or serious property damage cannot be

condoned. Where to draw theline is no easy task.

lll.  EXISTING LEGAL TOOLS

What will it take to eradicate organized crime? Certainly, measures that remove the
profit motive will dso remove the incentive for criminad organizations to exid.
Stronger forfeiture laws and the new money laundering regime are examples of
measures that might accomplish that objective. Similarly, there are strong arguments
for decrimindization in certan aress, like drugs and proditution, which currently
produce huge illicit profits for organized crime each yeer.

Giving law enforcement personnel the resources they need to match those available
to organized ciminds will dso hdp. The House Sub-Committee's firg
recommendation is that we ensure that the rdlevant ements of exising legidation,
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resources, invedigaive and prosecutoria practices are deployed to ther full
potential.* In aletter written to then Minister of Justice, Allan Rock, just prior to the
enactment of Bill C-95, the CBA adso emphasized that current problems were largely
not because of deficiencies or shortcomings with the legidation.

Rather, they are the result of insufficient resources available to law enforcement
officials. Some proposals for dealing with organized crime appear intended to make
the process less onerous for law enforcement officials attempting to deal with gang
members. To the extent that such proposals go beyond reduction of paperwork or
bureaucracy, this “streamlining" or "simplifying" may more accurately be characterized
as exchanging procedural safeguards designed to protect individual liberty and privacy
interests for increased effectiveness in combating gangs.’

Funds can aso be better spent in the “war” againgt organized crime by training law
enforcemen officids about exigting provisons such as goplications for warrants and
obtaining evidence. Society’'s interests are best met by ensuring that investigative
procedures are used properly. All citizens are harmed by improper police procedure,
fdse aredt, and delayed trids.

While we acknowledge that there is room for improvement in the support we offer
law enforcement, in our view the legidative tools needed to control organized crime
are dready avalable. To replace or duplicate those tools unnecessarily will only
impede the successful prosecution of organized crime. Generding sSgnificat
potential for condtitutiond chalenges and uncertainty in the law will dso not reduce
organized crime. Trias will be longer or delayed, and appeds will increase. If new
trials are ordered on appedl, withesses will be harder to locate, more reluctant D
testify, and the vaue of their tesimony will diminish by the passage of time. In the
meantime, accused will ether be serving “dead” time on remand or remain in the

community, without resolution ether for them, the prosecution or the community.

Supra, note 1.

Letter from CBA President, Russell Lusk, Q.C. to Justice Minister Allan Rock (Ottawa: Canadian Bar
Association, 1997).
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In contragt, existing Code provisons can and should be used to ded successfully with
al crime, with a degree of security in their conditutiondity. The existing “arsend,”

dther in datute or through common law, is impressve, and importantly, has

generdly survived at leest someleve of Charter chalenge. For example:

Criminal Code section 2 definitions of “crimind organization,” “criminal
organization offence” and * offence-related property;”
Criminal Code section 17 removal of “compulson” as a defence for members of
aconspiracy;
the broad scope of the “parties to an offence’ provisons in Criminal Code
sections 21 through 24;
the permissble force, on “judifiable and reasonable grounds’ dlowed by
Criminal Code sections 25 to 31,
the potentid for life imprisonment aready in place for breaches of offences listed
in the “ Offences againg the Public Order” Part of the Code;
the particulaly invasve procedures of Pat VI of the Code deding with the
detection and prevention of dl crime, and which are more easily accessed if n
the name of combating a*“crimina organization,” including:
S theddfinitions,
S the gened esse of obtaning interceptions, with particularly broad
exceptions under sections 186(1.1), 196(5) and section 492, for example;
S the broad power to keep information secret, both under Part VI and XV
of the Code (e.g. section 487.3); and
S the “good fath” exemption even if the limits of these provisons are
breached,
the aready tested and generous provisons of section 264.1 (Criminal
Harassment);
the potentid for virtudly any offence (from murder through arson and even
“negligence’) to generate alife sentence;
the entire Proceeds of Crime provisonsin Part X11.2;
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Part XIII relating to attempts and conspiracies, and its particular reference to
crimina organization (for example, section 467.1);

the “specia procedures’ aready in place to ensure safe courtrooms, including the
power to have an accused removed, video-link provisons, testimony of witnesses
from behind screens;

the reverse onus provisons in section 515(6)(a)(ii) and the practicdly absolute

power in section 515(10)(c) for detention of an accused; and

the many powers of sentencing judges, and the deference paid by appdllate courts
to sentencesimposed at first instance.

IV. RECOMMENDED APPROACH

Our judtice sysem must be based on sound principles and condtitutional guarantees.
Given the dramatic change to our law envisoned by Bill C-36, Anti-terrorism Act,
which responds to a level of fear and cal for security unequa to any previoudy
experienced in our country, we suggest that this is a time for particular prudence n
changing other long standing aspects of our crimind law.  Additiond powers in
unprecedented measure would be conferred by Bill C-36. To couple that infuson of
power to lav enforcement agencies with an exemption from crimind ligbility and

insufficient accountability is a genuine cause for concern.

The actud crimind acts committed by organized criminads are aready associated
with an aggravated penaty deemed appropriate and proportiond. Judges invariably
recognize involvement in organized crime as an aggravating factor and impose
lengthy sentences to publicly denounce it. Imposing an extra sanction over that
which already exigs based on membership in a crimind organization forces us b
participate in the dangerous exercise of defining the indicators of organized crime.
We are now contemplating how to integrate what people wear or with whom they

associate into our crimina justice system as bases for sanction.
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These complexities support a cautious approach to legidative change. With respect,
we have not seen evidence of such cautious ddiberation in addressing this critica

issue’®

V. Exemption from Criminal Liability

A. Background

In Shirose,” the Supreme Court of Canada held that the investigative techniques used
by the police were illegd. The police had engaged in a "reverse ging’ money
laundering scheme to gan evidence agangt people suspected of trafficking in
narcotics. Effective as the technique had been, the finding of illegdity meant that
police could no longer use that investigative method. It is important to note that the
decison did not dter exiding law by crimindizing previoudy legad conduct. Instead,
it darified both the actud date of the law and the gppropriate legidative route for

making any change.

Following Shirose, the government enacted regulations specificdly to permit the
police to engage in otherwise crimind conduct, by exempting them in certain
circumstances from the application of specified provisons of law. In paticular, the
Controlled Drugs and Substances Act (CDSA) (Police Enforcement) Regulations®
exempt police officers from various sections of the Act, induding the specific
conduct a issue in Shirose. To hdp ensure accountability, the Regulations require
that a detailed annua report be filed with the Solicitor Generd and the Minister d
Justice.

For example, Bill C-95 was passed into law within days of being tabled in the House of
Commons.The Bill received First Reading on April 17, 1997 and Royal Assent on April 25,
1997.

Shirose, supra, note 3.

SOR/ 97- 234.
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B. The exemption

Bill C-24 would amend the Criminal Code to permit the police to engage in a wide
range of presently illegdl activity. The exemption was described in the White Paper
as "essentid to provide law enforcement officers with the tools they need to combat
local, national, and globa crime and protect Canadian interests and Canadians
themsdlves' The proposds outline when otherwise illegd acts committed by law
enforcement personnd will be exempted from crimind liability.  The Bill recognizes
three levels of illegd acts those consdered less serious, those which might cause
serious loss of or damage to property; and those acts that are so objectionable that
they will never be exempted from liability, such as the intentiond causing of death
or bodily harm or conduct that would violate the sexud integrity of a person.

For the least serious leve, section 25.1(8) would adlow designated officers or ther
agents to commit or direct an agent to commit what would otherwise be an illega act
or omisson if the officer reasonably believes tha, given the offence beng
investigated, such a course is reasonable and proportiond in the circumstances,
considering factors such as the act being contemplated, the nature of the investigation

and other options available to achieve the objective.

Acts which might cause serious loss of or damage to property would be permissble
if they are persondly authorized in writing by a senior officid (section 25.1(9)). As
above, the officid must believe on reasonable grounds that the act or omission, n
light of the nature of the offence or crimind activity being investigated, is reasonable
and proportional consdering factors such as the nature of the act or omisson, the
nature of the investigation and other options available.

In addition, an officer would be exempted from ligbility if that officer reasonably
believes that the grounds for obtaining the authorizetion exist but that it is not

Supra,note2 at 3.
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feasible under the circumstances to go that route. The officer may then commit the
act, or direct an agent to commit the act, if the officer reasonably believes that the act
or omission is required to (a) preserve the life or safety of any person, (b) prevent the
compromise of the identity of a public officer acting in an undercover capacity, a
confidentid informant, or a person acting covertly under the direction and control d
a public officer, or (C) prevent the imminent loss or destruction of evidence in an
indictable offence.

Under section 25.1(10), an agent of the police is dso exempted if the act is directed
by a public officer, and the agent has reasonable grounds to believe that its
commission will assis the public officer in the officer’ s law enforcement duties.

C. The Rule of Law

In Mack, the court affirmed that rather than accepting or endordng any "policy
strategy that amounts to entrapment,° the crimind justice system must be founded
upon sound principles and vaues A policy drategy that conflicts with or

undermines those principles and values must be regjected.

...Itis a deeply ingrained value in our democratic system that the ends do not justify
the means. In particular, evidence or convictions may, at times, be obtained at too
high a price. This proposition explains why as a society we insist on respect for
individual rights and procedural guarantees in the criminal justice system."'

In identifying why entrgoment is unacceptable by Canadian standards, the court
stated that,

Supra, note 9, at 541.

1bid., a 539.
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[t]here is perhaps a sense that the police should not themselves commit crimes or
engage in unlawful activity solely for the purpose of entrapping others, as this seems
to militate against the principle of the rule of law. Ultimately, we may be saying that
there are inherent limits on the power of the state to manipulate people and events for
the purpose of attaining the specific objective of obtaining convictions."

People may differ as to the appropriate baance between the competing social
interests in fairness and justice versus public protection from crime, but achieving a
balance is essentid in a civilized society. In assessing that baance in any given case,
we must recall the key eements of our modd of fairness and justice to assess the
legitimacy of a paticular law enforcement technique. The centrd issue is not the
power of acourt to discipline police or prosecutoria conduct but, as stated by Estey
J., "the avoidance of the improper invocation by the state of the judicid process ad

its powers."*

Courts cannot condone or be seen to condone state behaviour that transcends what
our society will tolerate. A stay of prosecution resulting from an excess on the part
of state agents manifests the court's disgpprova of the state's conduct. While an
obvious benefit to the accused, the court is primarily concerned with the larger issue
of maintaining public confidence in the legd and judicid process. The need for
courts to dissociate themselves from illega police conduct is dear in jurisorudence
relaing to section 24(2) of the Charter:

...[T]he administration of justice would be brought into greater disrepute, at least in
my respectful view, if this court did not exclude the evidence and dissociate itself
from the conduct of the police in this case... ."

Ibid.
R. v. Amato (1982), 69 C.C.C. (2d) 31 (SC.C) & 73.

R. v. Collins (1987), 33 C.C.C. (3d) 1 (SC.C.) a 22-23.
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...[T]he administration of justice would be brought into greater disrepute if the court
did not dissociate itself from the conduct of the police by excluding the evidence...It
must be recalled, however, that in addition to the consideration of a fair trial, the court
must also consider whether by admitting the evidence it would be condoning
unacceptable conduct by police... | conclude that the integrity of our criminal justice
system and the respect owed our Charter are more important than the conviction of
this offender.'

...This court must not be seen to condone deliberate unlawful conduct designed to

subvert both the legal and constitutional limits of police power to intrude on individual
. 16

privacy.

Such cases demondrate that a "means to an end” judtification for a particular policy
strategy is, without more, insufficient. The price of expanding police power beyord
wha can be judtified is the eroson of individud rights and the rule of law. While
there may be no absolute rule againgt some form of a law enforcement exemption,

the question is how to strike the precise baance between competing values.

As recognized in Shirose, the rule of law requires that "everybody is subject to the
ordinary law of the land regardiess of public prominence or governmental status."*’
The court noted that "the seeming paradox of bresking the law in order to better

"8 It does not follow from

enforce it has important ramificaions for the rule of law.
this, however, that specific lav enforcement exemptions may not be made. For
example, we have laws which permit the interception of private communications and
the entry into premises for the purpose of ingdling listening devices or the execution

of a search warrant. Aswas Stated in Shirose, if an exemption isto exig, "it should

R. v. Greffe (1990), 55 C.C.C. (3d) 161 (S.C.C.) at 182-195.
R. v. Kovesch (1990), 61 C.C.C. (3d) 207 (SC.C) at 232.
Supra, notel, at 274.

Supra, note 1, at 275.
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be left to Paliament to ddineate the nature and scope of the immunity and the

circumstances in which it is available°

D. OUR SPECIFIC CONCERNS

Bill C-24 would recognize and legitimize a profound didtinction between police
officers and regular citizens. By dlowing police officers to engage in conduct which
would otherwise be crimind, the law will reflect a schism inconsgent with the rule

of law. For thisreason, we vigoroudy oppose enacting such an exemption.

RECOMMENDATION:

1. The Nationa Crimina Justice Section of the Canadian
Bar Association recommends that, as there is no credible
basis upon which to justify a pressing and substantial
need for the amendments, the proposal to exempt law
enforcement personnel from crimina liability should be
rejected in its entirety.

In spite of this oppogtion, we will detall some specific concerns and suggestions for
claification, should the exemption be enacted. To begin, the definitions contained
in the Bill should be ggnificantly circumscribed. They would presently gpply to
officers who enforce federd and provincid laws, including environmenta officers,
prison guards, customs officers, fisheries officers and many others, o that a very
broad group of law enforcement personne would be exempted from crimind ligbility
in the circumstances described. We note that agents, who are dso dlowed
considerable latitude in the proposa, are not defined at al, gpart from as people
directed to commit an act or omission by a public officer in section 25.1(10).

Supra, note 3, at 284.
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Section 25.1(4) dlows the "competent authority,” for the purposes of section 25.1(3),
to designate public officers on the bads of the duties performed by the officer o
group of officers, instead of a particular investigation. In our view, this is too open
ended in dlowing otherwise unlawful activity, especidly since it does not require the
imposition of an expiration date. In addition, the competent authority is not required
to file an annua report on the designations it makes under sections 25.1(3) and (4).
This would remove a whole area of designations from public accountability and too
closely resembles the writs of assstance previoudy used by lawv enforcement

personnd, prior to being struck down as contrary to the Charter.

RECOMMENDATION:

2. The Nationa Crimina Justice Section of the Canadian
Bar Association recommends that, if the amendments are
to be accepted in any form, the definitions as to whom
the exemption applies, should be very carefully and

narrowly tailored to achieve the desired objective.

While we agreed with the Statement of Principle contained in the White Paper under
proposed section 25.1(2), that any express exemption conferred must be limited, we
did not and do not believe that the exemption itsaf accords with the rule of law. The
proposal represents a profound change in the orientation of Canadian law. Our
apprehension about the exemption is increased by the deletion of the word “limited”
in the corresponding section of Bill C-24.

In our view, any dgnificant police violaion of the law should firgt be authorized by
a judge. The procedure could be smilar to that currently employed for wiretap
authorizatiions under the Criminal Code, which require a demongration that other
methods have been "tried and failed,” before judicia authorization to proceed may
be granted. Police would have to show that the breach of the law was truly a last

resort in achieving the law enforcement objective.
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RECOMMENDATION:

3. The Nationa Criminal Justice Section of the Canadian
Bar Association recommends that, if the amendments are
to be accepted in any form, no exemption from criminal
ligbility should exist in the absence of judicia
authorization, based on an affidavit reviewable in a court
of law, that supports the authorization by establishing
that other investigative procedures have been tried and
failed.

Section 25.1(8) would not require prior approva, even by a more senior officer, &
purported to involve only offences with less serious consequences. In our view, f
judicid authorization is seen as asolutely impracticable, these offences should at
least require the authorization of a senior officdd. What congtitutes senior officids
should either be precisely defined or, if that is too cumbersome, designated to ke
agents, as Crowns currently are for wiretap applications.

RECOMMENDATION:

4. The Nationa Criminal Justice Section of the Canadian
Bar Association recommends that, if the amendments are
to be accepted in any form, and if judicia authorization
is reected, the offences contemplated under section
25.1(8) should at least require the authorization of a
specifically defined senior official.

In addition, we see no limit within section 25.1(8) to less serious offences. Section
25.1(9) would generdly require authorization for offences likely to result in serious
loss or damage to property, and section 25.1(11) would prohibit under any
circumgtances the intentiond or reckless causng of death or bodily harm, wilfully
obstructing, defeating or obstructing justice and sexud violations. It gppears that al
offences not gspecified in those two sections are dlowed by default without
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authorizetion, even by a senior officid, so long as there is a beief that they are
reesonable and proportiond. This includes offences as serious as forcible
confinement, kidnaping and assault with a weagpon. While section 25.1(7)(b) and ()
contain a discretionary provison to limit the types of acts permitted, it is insufficient
to address our concern about al remaining offences being permitted by default. In
addition, the reporting requirement proposed in section 25.2 would not apply to
offences committed under section 25.1(8). This may be smply a drafting oversight,
but it should be clarified.

RECOMMENDATION:

5. The Nationa Criminal Justice Section of the Canadian
Bar Association recommends that, if the amendments are
to be accepted in any form, section 25.1(8) should be
redrafted to achieve greater clarity and to limit its scope

to less serious offences.

Section 25.1(8)(a) is aso worded very broadly, covering public officers engaged both
in the invedtigation of an offence or the enforcement of an Act of Parliament, or the
invedtigation of crimind activity. The section should be narrowed and should omit
"or in the investigation of crimina activity." In addition, section 25.1(8)(c) gives too
much subjective control or assessment to the public officer. If the proposed
amendments are made, the types or classes of offences that may be exempted must
be dearly specified. Public officers with a vested interest in the outcome should not
also have the power to determine if they have reasonable grounds to believe that the
proposed crimind activity is reesonable and proportiona in the circumstances. At
a minimum, the standard of reasonableness exercised in the heat of the moment must
always reman subject to a later objective and impartid review by an external
independent body accounteble to the public. Any infringement of crimind law
should be used in rare and limited circumstances, and only as a last resort when other
methods of enforcement or invedtigation are unavailable, not according to the
proposed “relative means’ test.
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Should Parliament see fit to dlow an exemption for crimind activity as suggested
under section 25.1(9)(a), we beieve that such authorization should come only from
a judge, rather than a senior police officer. If such authorization is not included,
there should be full accountability for resort to gpprova, such as required for wiretap
authorization or Feeney warant. We find it difficult to envison any Stuation where
Canadians could condone the use of bodily harm to achieve a lawv enforcement god,
as origindly proposed in the White Paper, and commend the government for deleting
that provison from Bill C-24. While property damage can dso be extremdy serious
and is generdly unacceptable on the part of law enforcement personnd, legidation
can and should include indemnification for such damage.

Section 25.1(9)(b) alows palice officers or the agents they control to bypass the need
for authorization by a senior officid in three exceptiona circumstances, based on a
reasonable bdief that the grounds for authorization exist but it is not feasble to
obtan one. This power is worrisome, particularly since the Criminal Code aready
permits police to act to preserve life or safety in exigent circumstances. Among the
remaning two circumstances recognized in Bill C-24, the prevention of the
"compromise of the identity" of undercover police or agents is vague, and should aso
require that the danger be both physcd and imminent. The imminent loss or
destruction of evidence may samilarly be too low a sandard given the types of

offences exempted under this section.

RECOMMENDATION:

6. The National Criminal Justice Section of the Canadian
Bar Association recommends that, if the amendments are
to be accepted in any form, only in the most narrowly
defined and exceptional circumstances should the
legidation permit an illegal act or omisson without

authorization by either ajudge or senior official.
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In our view, the proposed exemption should not be extended to agents and section
25.1(10) should be removed entirdy. Agents of the police are generdly seasoned
criminals working for money in an informant capacity. These individuds are
accountable to nobody and are beyond the reach of disciplinary bodies. Given the
lack of control over these persons, this exemption could easily be abused. We note
that the Kaufman Report invesigating the wrongful conviction of Guy Paul Morin
documented many of the inherent dangers of relying on in-custody agents.*°

RECOMMENDATION:

7. The Nationa Criminal Justice Section recommends that,
if the amendments are to be accepted in any form, all
reference to agents exemption from crimind liability
should be deleted.

It is ds0 inadvissble to redy on such agents to decide themsdves if they have
reasonable grounds for beieving that committing the offence is for the purpose d
assisting the public officer in the public officer's law enforcement duties. Currently,
prosecutorid discretion is avalable where it is ingppropriate for an agent or police
officer to be charged. Presumably, this amendment is intended to address Stuations
where prosecutors would refuse to exercise such discretion, given the seriousness d
the offence. If agents are to be included in the exemption, the circumstances under
which they may be exempted from liability should be addressed separatdly from the
exemption permitted to police officers.  In our view, this separaion will minimize
confusion and subsequent litigation.

RECOMMENDATION:

Honourable Fred Kaufman, Commission on Proceedings Involving Guy Paul Morin
(Toronto: Attorney General Ontario, 1998).
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8. The Nationa Criminal Justice Section of the Canadian
Bar Association recommends that, if the amendments are
to be accepted in any form, and if agents are to be
included in the exemption, the circumstances under which
agents may be exempted from crimina liability be
addressed separately from the exemption permitted to

public officers.

The limitations proposed under section 25.1(11) are unlikely to be effective in what
appears to address "loydty testing." By limiting the exemption, we would merely
raise the stakes s0 that criminals will ask those they fear are police officers to commit
these very serious acts to prove their commitment. We bdieve it is another
inescepable ligbility of this legidative proposa that it will trgp officars into
dangerous Stuations of loyaty testing.

E. MECHANISMS TO ENHANCE ACCOUNTABILITY

All public officers must be publicly accountable for any exemption from criminal
liability that they are permitted. The proposas to enhance accountability in sections
25.2 , 25.3 and 25.4 contain so many limits and exemptions to filing a report that they
cease to be an effective mechanism to ensure accountability. Notably, at the end d
an dready extendve lig of limitaions to the reporting requirements, section
25.3(2)(e) dlows that anything which in the opinion of the competent authority
would be otherwise contrary to the public interest need not be reported. In our view,
the proposa does not mandate sufficient transparency and the required independert
externd review of police actions. While ddays may be permitted in disclosing
information to the public, dl information that does not endanger the life of a person
should eventudly be disclosed.

RECOMMENDATION:
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9. The Nationa Criminal Justice Section of the Canadian
Bar Association recommends that, if the amendments are
to be accepted in any form, any acts or omissions
exempted from criminal liability be disclosed in an
annua report available to the public and submitted to
Parliament, and that while delays may be permitted in
disclosing such information, all information that does not
actually endanger the life of a person should eventualy
be disclosed.

Section 25.1(9)(a) indudes a requirement for "persond” authorization "in writing”
before a senior officid authorizes a public officer to commit an offence likdy to
result in serious loss of or damage to property, adding to the focus and accountability
of the process. Further, section 25.2 requires acts or omissions pursuant to section
25.1(9) to be reported. However, as previoudy mentioned, a wide range of serious
offences are not addressed in dther this section or in section 25.1(11), including
kidnaping, extortion, dangerous driving causng bodily ham or deeth, unlawful
confinement, robbery or extortion, do not seem to require areport. Further, if agents
are to be included in this proposd, they must be immediately accountable to someone
in higher authority than their immediate supervisor.

We question whether the report that officers mugt file under section 25.2 is intended
to be made available to the defence, a least in cases where informant privilege &
inapplicable. The rule should be that full and immediate disclosure of each exercise
of the exemption alowed under sections 25.1(8), (9) or (10) should be made to an
independent body and to the defence. True public accountability will be attained
only when these acts or omissions are subject to chalenge in open court. The Crown
should not be able to rely on Crown or state privilege to suppress details of reliance
on this exemption. The proposad reporting requirements might well offend Charter
protected rights of disclosure and should be clarified to mandate disclosure,
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RECOMMENDATION:

10.

The Nationa Criminal Justice Section of the
Canadian Bar Association recommends that, if the
amendments are to be accepted in any form, then,
absent informant privilege or danger to the life of a
person, they should require full and immediate
disclosure of each exercise of the exemption alowed
under sections 25.1(8), (9) or (10) to an independent
body and to the defence.

We also question why the requirement of reporting is to be as soon as "feasble” as

opposed to "practicable”” In our view, police officers should be required to file ther

report within 48 hours, which we consder analogous to the demand that they can

only hold a person for a maximum of 24 hours without charge. Further, what exactly

the senior officer receiving a report under section 25.2 should do with the report once

received needs claification. The proposal does not require that the senior officer

review the report to confirm whether the act or omisson conforms with the law.

Some review to consider potentia disciplinary repercussonsis gppropriate.

Finally, the proposa should include a provision for a subsequent review of al aspects
of the operation of this proposd, including a study of the effects of the legidation,
the frequency of its use and the adequiacy of accountability mechanisms.

RECOMMENDATION:

11.

The Nationa Criminal Justice Section of the
Canadian Bar Association recommends that, if the
amendments are to be accepted in any form, any
legidative amendment to alow an law enforcement

exemption to crimina ligbility be subject to a
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subsequent mandatory comprehensive  independent

review within one year.

VI. Organized Crime

A. Intimidation

New offences

Proposed section 423(1) of Bill C-24 would create an offence to address intimidation
generally, and section 423.1 would specificaly address intimidation of key players
in the crimind judice sysem. This indudes cimind intimidetion of a “judice
system participant,” a journaist or the genera public in order to impede the
adminigration of judice, and is subject to a maximum pendty of fourteen years

imprisonment.

We see no advantage to this proposal when other provisons adequately cover these
gtuations.  Section 264 of the Criminal Code deding with crimind harassment
already applies to the persons protected under these new offences through
encompassing language such as “another person” and “anyone known to them.” Its
scope is sufficiently broad to cover al the behaviour addressed by this proposa. The
Criminal Code is intended to provide a generd orientation for our crimind law, not
to be specificaly talored to certain groups or circumstances.  Further, while the
addition may be targeted & organized criminds, we must keep in mind that it will
apply to everyone. For example, following a successful gpplication for interim
release, a defence lawyer was recently atacked by a victim's friends and family

outside of a New Westminster courthouse.?*

See, Vancouver Sun, Saturday, February 24, 2001, at p.1.
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Previous government consultation documents have acknowledged that much of this
conduct is covered by section 264, but argue that the mens rea is different and that
section 264 would not protect, for example, the children of a judice system
participant while a school.”*  Surdly the expansive language of section 264, which
says the conduct at issue consss of “engaging in threatening conduct” or “besetting
or watching the dwelling house, or place where the other person, or anyone known
to them, resdes..., or happens to be ...” would include the children of a justice system
paticipant while & school. The Code contains numerous offences deding with
assault, threats, protection of property, and obstructing justice that can be used D
address the problems identified. We do not support the addition of an intimidation
offence, given that it adds nothing to exising tools for combating organized crime
and would result instead in duplication, vagueness and uncertainty.

The necessary mens rea for section 423.1(1)(a) of intending to “provoke a state d
fear in a group of persons or the generd public” is dso very vague. Could riding a
motorcycle in a lesther jacket provoke a State of fear in the public? Even evidence
of a fearful public reaction does not establish an intention to produce that result. A
mens rea S0 difficult to prove may produce a gap between public expectations ad
what the crimind justice system can actudly deliver.

RECOMMENDATION:

12.  The Nationa Crimina Justice Section of the
Canadian Bar Association recommends that an
offence of crimina intimidation not be added to the
Criminal Code.

The Bill suggests a congructive first degree murder charge in section 231(6.2). If a
person’s degth is caused while committing or attempting to commit an offence under
section 423.1, intimidation of a justice system participant, it would be deemed to ke

Discussion Draft (Ottawa: Department of Justice, December, 2000) at footnote 7.
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fird degree murder. It is extremdy difficult to imagine any murder of a criminal
justice system participant that engages the proposed motives that would not aso ke
“planned and ddiberate”and accordingly caught by exising first degree murder
provisons. It appears though that the proposal is directed at second degree murders,
which are not planned and deliberate, deeming them to be first degree murders ad
subject to the mandatory longer period of parole indigibility. In wha Stuations
would a judtice system participant be murdered as retdiation for their role in the
justice system without that act being planned and ddiberate? An execution-type
killing of someone in the justice sysem will not only be consdered first degree
murder, but will certainly be consdered as aggravating under subsequent section
745.6 or paole hearings?® Even if not planned and ddliberate, such an act would
already be conddered extremdy aggravated in sentencing, and would likely be
subject to the maximum period of parole indigibility alowed for second degree

murder, the same twenty-five years required for first degree murder.*

RECOMMENDATION:

13.  The Nationa Crimind Justice Section of the
Canadian Bar Association recommends that the
proposed amendment within section 231(6.2) be
deleted.

Special criminal procedure
Bill C-24 proposes a number of measures to further protect jurors in trias dedling

with organized crimes and to amend jury sdection procedures. We note that trial
judges dready have subgantia discretion with respect to courtroom arrangements

For example, see the Ontario Court of Appeal decisioninR. v. Phillips (1999), 26 C.R.(5th) 390. The
accused was unaware that his victim was a police officer, but the court held that the principle of

denunciation required a significant increase in the period of paroleineligibility for a second degree murder.
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and security.  If there is a need for further protection, any new measures must e

carefully developed so as not to compromise the right to afair tridl.

Under proposed changes to section 631, on application by the Crown or on its own
motion, the court may order such a measure if it is in the best interests of the
administration of justice, including to protect the privacy or safety of jury members.
For example, names and addresses of jurors may not, as usua, be written on cards
drawn by the clerk, jurors may be referred to by number rather than name or a
publication or broadcast ban may be put in place.

In considering such an application, severd issues must be condgdered. Will the
Crown use hearsay evidence on a baance of probabilities, smilar to the procedure
at a show cause hearing? Should we consider the past or potentid actions of aleged
“associates’ as relevant in determining the gppropriate process for deding with an
accused? Given that intimidation might be “subtle” there is a risk that many accused
could fal under this umbrella

RECOMMENDATION:

14. The National Crimina Justice Section of the
Canadian Bar Association recommends that any
changes to enact specia criminal procedures to
protect jurors be very carefully circumscribed to

safeguard the presumption of innocence.

The jury process should be free from undue influences of any kind. Protections for
this purpose are in place, such as the change of venue provison or the prohibition
againg discussons by jurors outsde of the jury room. It should be recdled that such
influence does not occur solely as a result of the actions of organized criminds. It
is not unusud in our experience for victims families to repeatedly display pictures

of the victim to the jury, or for fully uniformed police officers to fill severa rows d
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the court to confront the jury. Obvioudy, al actions intended to improperly

influence jurors should be congtrained.

Measures to protect witnesses

Changes to enhance the rights of witnesses to added security are Smilarly not neutrd
additions, and must be consdered in light of preserving other fundamenta rights,
such as the right of an accused to afair tria and to be presumed innocent. The Sate
will often be relying on informants in cases of organized crimes, rasing particular
credibility issues. The use of a screen may hamper scrutiny of that credibility. The
Supreme Court of Canada has recently said, “while in this country an accused does
not have an absolute right to confront his’her accuser, in the course of a crimind trid,
the right to full answer and defence, generally produces this result.”* If deemed
“necessary and reliable” evidence can dready be given by other means such as
being pre-recorded or read in from previous sworn proceedings. Witnesses may aso

have “screen” protection under existing provisonsin the Criminal Code.

However, additional security measures will be reasonable in certain circumstances.
In making that determination, we should first ensure that no measures are used unless
the Crown gpplies to the tria judge and presents evidence to show that the measures
are necessry. Second, we must remain aware that each of the contemplated
measures may, to differing degrees, detract from gppearances consigtent with the
presumption of innocence. For example, when a witness tegtifies from behind a
screen there isarisk that atrier of fact will infer that the character of the accused is
such that the accused must be dangerous and therefore guilty.

Accordingly, to be able to effectively answer an gpplication by the Crown, the Crown
should fully disclose the information upon which the application is based to the

accused. In other words, principles of disclosure should continue to apply. An

R. v. Parrott (27 January, 2001) File No. 27305 (S.C.C.) at paragraph 51.
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application must be based on evidence under oath and the accused must have the
opportunity to test the evidence through cross examination. Findly, in consdering
the application, a trid judge must be guided by the presumption of innocence,
recognizing the extent to which any specid measure that might be consdered
necessary will detract from or undermine the agppearance of the presumption of
innocence. These precautions will creste some andogy to the baancing that is

currently required from ajudge in considering a wiretap gpplication.

RECOMMENDATION:

15. The National Criminad Justice Section of the
Canadian Bar Association recommends that if specia
crimind  procedure is enacted to further protect
witnesses, judges be asked to weigh the presumption
of innocence against any demonstrated risk, based on
sworn information disclosed in advance to the
accused and tested through cross examination by the
accused.

B. Criminal Organization offences

Bill C-24 would redefine a “crimind organization” under section 467.1(1) of the
Criminal Code to any collection of three, rather than the five persons introduced by
Bill C-95. The proposa would change the existing description of a group “whether
formally or informaly organized” to a group, “however organized.” As such, ay
group of three or more people would be consdered a crimind organization, if one of
its main purposes or activities, rather than the primary activity currently required, s
the “fadlitation or commisson of sarious offences’ tha would likdy result in a
material benefit to the group. Current law aso requires that any or dl of the
members of that group have actudly engaged in a series of crimind offences over the
preceding five years, while the proposed change would not require any actual
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criminal activity. The facilitation described under section 467.1(2) does not require
knowledge of a particular offence or the actud commisson of an offence. “Serious
offences” include dl offences with a maximum pendty of five years imprisonmert
or more, and would apply to an increased number of crimes, given the many offences
now hybridized.

Further amendments to section 467.11(1), dedling with participation in a criminal
organization, would make smilar sweeping changes. The current section requires
both knowledge that within the lagt five years, a member of the organization engaged
in a series of indictable offences punishable by five years or more, and being party
to the actud commisson of an indictable offence punishable by five years
imprisonment for the benefit of, a the direction of, or in association with the criminal
organization. The legidation is therefore tallored to target groups who have actudly
committed “a series’ of offences, and people who associate with those groups
knowing what type of organization it is and being party to an indictable offence.

The tailored approach legidated through Bill C-95 would be eviscerated by Bill G
24. Section 467.11(1) would creste an indictable offence of knowingly participating
or contributing to the activities of the organization for the purpose of enhancing its
ability to facilitate or commit indictable offences. The prosecution need not prove
that the organization actudly facilitated or committed the offence, that the accused
actudly enhanced the ability of the organization to facilitate or commit the offence,
that the accused knew the specific nature of the offence that might be committed o
that the accused knew anyone in the organization. The court can condder use of a
name, work, symbol or other representation connected with the organization,
association with anyone in the organization or receipt of any benefit from the
organization. Smilaly, to be quilty of indructing, directly or indirectly, the
commission of an offence for a crimind organization under section 467.13(1), there
is no need to prove that an offence other than the ingtruction actually occurred or that
the accused ingtructed any particular person.
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The offences are so broad in scope that we fear even groups such as those advocating
environmenta activiam or civil disobedience for a possibly just cause could now ke
considered organized criminas. In our view, people ought not to be convicted on the
basis of bad character evidence, with whom they associate or what they wear.
Arguably, what is being proposed would create an absolute liability offence. The
proposals invite musng about which innocent and lawful groups might now be
classfied as crimind organizations. For example, crimind defence lawyers
representing people accused of organized crime offences might to said to participate
or contribute to a crimina organization, enhancing its ability to further indictable
offences. The associaion with members of the organization as clients, receipt of
benefits in the form of retainers and repeated legd representation at the direction d
those clients, adds to this possibility.

RECOMMENDATION:

16. The Nationa Criminal Justice Section of the
Canadian Bar Associations recommends that proposed
changes to section 467.1 of the Criminad Code be
deleted.

Section 467.14 mandates consecutive sentencing for any offence under sections
467.11, 467.12 or 467.13, s0 that a person would be sentenced for the offence itsdf,
in addition to a sentence for the connection to an organized crime offence.  The Bill
would aso amend the Corrections and Conditional Release Act 10 increase time
served before parole digibility. We have previoudy expressed the view?® that
cumulative sentences are not in the public interest and may actudly contravere
conditutiona safeguards.  As the CBA recently said in its submission on Bill C-36,
Anti-Terrorism Act, mandatory cumulative sentences, coupled with an overbroad

definition and a very wide net cast through loosaly worded offences, “makes it far too

National Criminal Justice Section, Bill C-251, Criminal Code and Corrections and Conditional Release

Act amendments (Cumulative Sentences) (Ottawa: Canadian Bar Association, 1999).
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easy to conceive of a grosdy disproportionate sentence being imposed.” *'The reverse
onus on the offender to show that otherwise available parole procedures should apply
is especidly harsh when considering the breadth of these proposds. In our
experience, where an accused has just been convicted of an organized crime offence,
a court will be very unlikdy to then agree that the normd parole digibility should
still apply. Further, the proposds would undermine a much larger scheme of
rehabilitation and parole, and would aso involve young offenders.

RECOMMENDATION:
The National Criminal Justice Section recommends that the
cumulative sentencing provision, under section 467.14, be
deleted.

C. Expanded Definition for Enterprise Crime Offences

Rather than the inclusve definition of “desgnated offence’ proposed in section
462.3(1), offences that would be included within an expanded definition of enterprise
crime offences should be clearly specified. Without specification, the Bill would
create law that is unclear and could be gpplied arbitrarily. It is too smple and too

dangerous to create a new offence subject to forfeiture on a case-by-case basis.

Even if the primary goa should be that “crimes committed for the purpose of
obtaining a benefit should not be alowed to pay,” ensuring certainty in enumerating
al enterprise crime offences, as is currently set out in section 462.3(Q) of the
Criminal Code, is preferable to what has been loosaly described as the “broader,
more comprehensve goproach.” The definition of “enterprise crime” will continue
to evolve and new offences can be carefully and precisely added if a demondtrated

need arises. A properly composed list can include those offences which have a profit

(Ottawa: Canadian Bar Association, November 2001) at 28.
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potential and thereby eiminate any concerns about cregting “two classes of

criminas” one subject to forfeiture and one that is not.

D. Offence Related Property Issues

Changes proposed in section 490.41(1) would remove the existing exemption for redl
property from the “offence-rdated property” now subject to confiscation under the
Controlled Drugs and Substances Act (CDSA). At present, rea property must be
“built or dgnificantly modified for the purpose of fadlitating the commisson of a
designated substance offence’ to be subject to confiscation. To reduce the possbility
of unfairness, the proposad suggests that rea property could be forfeited only if the
forfature is not “disproportionate’ to the nature and gravity of the offence, the
surrounding circumgtances and the crimind record, if any, of the person charged

with, or convicted of the offence.

We are concerned about eroding the red property exemption, and note that such
property can aready be captured by provisons of Part XI11.2 of the Criminal Code
and the CDSA. The proposed standard does not address our concern that the justice
system should not be the instrument that renders people homeess. If an amendmert
is made, the forfeiture of rea property should be permitted only when the exigting
conditions for forfeiture have been established, or when it has been demonstrated that
the red property was used solely for the purpose of facilitating the commisson of a
crimind offence. The protection of third party interests should be fully incorporated
into any amendments.  We should not overlook potentid abuses to “third party
interests,” “innocent third party interest” lega fees and prosecutoria discretion. A
case-by-case judicid determination with a full hearing and the onus on the Crown to

prove its case would be preferable.

E. Management or Destruction of Seized Things
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The proposd reding to management or destruction of seized things seems to
overlook the presumption of innocence or any standard of proof of guilt. It aso
raises disclosure issues, as once destroyed, the property would not be subject ©
testing or even ingpection. The accused mugt rely on the state's interpretation and
description of the property. There are costs associated with storing seized property,
but we are opposed to the posshility that seized property might be destroyed prior
to a conviction being registered, and possibly dl appeds dso being exhaugted. If the
government chooses to seize property, it should accept the costs associated with the
decision. Further, a person charged with an offence and acquitted may be entitled to
the return of the property. A vauation and compensation scheme would have to be
developed, likely a much greater cogt to the government than the storage costs would
have been. The exercise of careful discretion at the outset with respect to the seizure
of property is the preferable gpproach to reducing costs.

F. Enforcing Foreign Orders

The proposa being considered is that Canada would enforce confiscation orders from
foreign countries, so long as appeds in the requesting country are exhausted. We are
not, in principle, opposed to providing assstance to a foreign sate in this manner, but
our concern is the presumption of legitimacy and the lack of ability to chalenge the
order or the circumstances surrounding the making of that order. Which countries
provide sufficient guarantees of fairness that Canada will want to enforce a foreign
confiscation order for a crimind offence? Wha if the foreign law and its legal
process are totaly inconsastent with the Canadian process? Would we “enforce’ t
differently againg a Canadian citizen than a citizen of another country?  There must
be adequate domegtic avenues of review to examine dlegations that the order of
forfeiture is unsound, disproportiond, or that there is insufficient detall, and there
should be aright of goped in Canada againgt such an order.  Further, third party
rights should be fully protected.



Submission of the Canadian Bar Association
National Criminal Justice Section Page 33

VIl. CONCLUSION

The ultimate decison on whether and how to creste an exemption for criminal
ligbility for lawv enforcement personnd is critica. It would signify a sgnificant shift
in police power in Canada. We are opposed to this profound change to the law both
on principle and out of respect for Canadian congtitutional guarantees. The Section
does not support the enactment of an exemption alowing law enforcement personnel
to commit crimind acts on the bass outlined in Bill C-24.

We have a legd system that carefully balances safeguards againg dtate violation d
individual rights and the need for effective law enforcement. We should have vdid
reasons and solid evidence that change is required before beginning to dismantle
those safeguards. The Bill’s proposds to eradicate organized crime are unlikely ©
achieve that objective, but are likely to erode basic conditutiond rights essentid ©
Canada' s democratic system. Those safeguards protect al people from invasive state
action and from being wrongly convicted of crimind acts. Legidative action cregting
more offences with conditutiondly suspect provisons may temporaily ad
improperly allay the fears of the public, and creste a fase sense of security.  We
respectfully suggest thet this betrays the public trugt, and only puts government in the
position of having to “up the ante’ when it inevitably happens that organized crime
continues in spite of the latest round of legidative amendment. The corner we will
paint oursavesinto can only get smdler.
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SUMMARY OF RECOMMENDATIONS

1. The National Criminal Justice Section of the Canadian Bar Association
recommends that, as there is no credible basis upon which to justify a
pressng and substantial need for the amendments, the proposa to exempt
law enforcement personnel from crimina liability should be regjected in its
entirety.

2. The Nationa Crimina Justice Section of the Canadian Bar Association
recommends that, if the amendments are to be accepted in any form, the
Definitions as to whom the exemption applies, should be very carefully and
narrowly tailored to achieve the desired objective.

3. The Nationa Crimina Justice Section of the Canadian Bar Association
recommends that, if the amendments are to be accepted in any form, no
exemption from crimina liability should exist in the absence of judicia
authorization, based on an affidavit reviewable in a court of law, that
supports the authorization by establishing that other investigative
procedures have tried and failed.

4. The National Crimina Justice Section of the Canadian Bar Association
recommends that, if the amendments are to be accepted in any form, and if
judicid authorization is regected, the offences contemplated under section
25.1(3) should at least require the authorization of a specificaly defined
senior official.

5. The National Crimina Justice Section of the Canadian Bar Association
recommends that, if the amendments are to be accepted in any form, section
25.1(3) should be redrafted to achieve greater clarity and to limit its scope
to less serious offences.

6. The National Criminal Justice Section of the Canadian Bar Association
recommends that, if the amendments are to be accepted in any form, only
in the most narrowly defined and exceptional circumstances should the
legislation permit an illegal act or omisson without authorization by either

ajudge or senior official.
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7. The National Crimina Justice Section recommends that, if the amendments
are to be accepted in any form, al reference to agents exemption from
criminal liability should be deleted.

8. The Nationa Crimina Justice Section of the Canadian Bar Association
recommends that, if the amendments are to be accepted in any form, and if
agents are to be included in the exemption, the circumstances under which
agents may be exempted from crimina liability be addressed separately
from the exemption permitted to police officers and limited to activities
expressly directed by a police officer.

9. The Nationa Crimina Justice Section of the Canadian Bar Association
recommends that, if the amendments are to be accepted in any form, any
acts or omissions exempted from crimina liability be disclosed in an annual
report available to the public and submitted to Parliament, and that while
delays may be permitted in disclosing such information, al information that
does not actualy endanger the life of a person should eventualy be
disclosed.

10. The National Criminal Justice Section of the Canadian Bar Association
recommends that, if the amendments are to be accepted in any form, then,
absent informant privilege or danger to the life of a person, they should
require full and immediate disclosure of each exercise of the exemption
allowed under sections 25.1(3), (4) or (6) to an independent body and to the
defence.

11. The National Criminal Justice Section of the Canadian Bar Association
recommends that, if the amendments are to be accepted in any form, any
legidative amendment to allow an law enforcement exemption to criminal
liability be subject to a subsequent mandatory comprehensive independent
review within one year.

12. The National Criminal Justice Section of the Canadian Bar Association
recommends that an offence of crimina intimidation not be added to the
Criminal Code.
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13.

14.

15.

16.

The National Criminal Justice Section of the Canadian Bar Association
recommends that the proposed amendment to section 231(4), creating a new
constructive murder section, be deleted.

The National Criminal Justice Section of the Canadian Bar Association
recommends that any changes to enact specia crimina procedures to protect
jurors based on a preliminary showing of Acredible risk@ be very carefully
circumscribed to safeguard the presumption of innocence.

The National Crimina Justice Section of the Canadian Bar Association
recommends that if speciad crimina procedure is enacted to further protect
witnesses, judges be asked to weigh the presumption of innocence against any
demonstrated risk, based on sworn information disclosed in advance to the
accused and tested through cross examination by the accused.

The National Criminal Justice Section of the Canadian Bar Associations
recommends that changes not be made to sections 2 or 467.1 of the Criminal
Code to further criminalize membership in, or recruitment to a criminal

organization.



