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May 8,2013

Via email: banc@sen.parl.gc.ca

The Honourable Irving Gerstein

Chair, Senate Committee on Banking, Trade and Commerce
The Senate of Canada

Ottawa, ON K1A 0A4

Dear Senator Gerstein:
Re: Bill C-377 - Income Tax Act amendments (requirements for labour organizations)

We are writing on behalf of the Canadian Bar Association’s Privacy and Access Law Section,
Constitutional and Human Rights Law Section, and the Pensions and Benefits Law Section (CBA
Sections) on Bill C-377, An Act to amend the Income Tax Act, requirements for labour organizations.

The CBA Sections wrote to the House of Commons Finance Committee in September 2012
(attached), appeared before the Finance Committee in October 2012, and in response to requests
from the Committee, proposed amendments to certain provisions of Bill C-377 in November 2012
(attached). The CBA Sections have maintained that the Bill is fundamentally flawed and triggers
serious concerns from a privacy, constitutional and pensions law perspective throughout the
lifespan of this Bill.

Privacy Concerns

In our September 2012 letter, the CBA Sections questioned whether, in the requirements to disclose
salaries and benefits paid to officers, directors, trustees, employees and contractors, the Bill would
require “particularized” or “global” disclosure. There is significance, from a privacy perspective,
between the two. Global disclosure focuses on monies expended by the labour organization.
Particularized disclosure focuses on the individuals that receive the payment from the labour
organization.

If the Bill requires particularized disclosure, this would entail disclosure of personal information
which is normally considered among the most sensitive - the financial information, including wages
and salaries, of individuals. Some public sector employees in a few jurisdictions are subject to this
privacy-related impact through public sector disclosure legislation, but the same cannot be said of
organizations outside the public sector. It bears repeating that the disclosure of the salaries and
wages of employees and contractors of independently governed organizations goes beyond what
has previously existed in Canadian law and is inconsistent with the privacy protections embodied in
the numerous privacy laws and constitutional jurisprudence in Canada.
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Through the amendments made at Report Stage in the House, it now appears that the Bill may well
require particularized disclosure, and accordingly the legislation will have a direct privacy related
impact on the individuals employed by or contracted with labour organizations.

Subsections 149.01(3)(b)(vii) and (viii) appear to require particularized disclosure of
disbursements to officers, directors, trustees, and now employees, whose compensation is over
$100,000, as well as particularized disclosure of statements requested on a host of other activities.
With the insertion of the phrase “aggregate amount of” in subparagraphs (viii), (ix), (xiii), (xiv),
(xv), (xvi), and (xix), it appears that the subsections not containing this phrase require specific
disclosure of individual transactions.

In addition, under subsection 149.01(7)(c), the name of a payer or payee is not required in
statements related to accounts receivable, accounts payable and the various statements identified
to be reported in aggregate. However, statements related to compensation, for example, require
naming the individual. Despite subsection 149.01(7)(b) excluding addresses, serious privacy
concerns remain where the individual must still be named.

Subsection 149.01(3)(b) requires disclosure of the payer and payee of all transactions and
disbursements over $5,000. The amendments at Report Stage in the House make this disclosure
more onerous as there is now a requirement to track and disclose the cumulative value of
transactions for each payer or payee that, in sum, is over $5,000. Those subject to the Bill are
required to set out the purpose and description of each transaction.

All the privacy concerns raised in our September 2012 letter remain with the Bill as passed by the
House of Commons and, in fact, have been amplified by the amendments in certain circumstances.

Costs

Our comments remain valid as to the administration costs that will be incurred both by
organizations and trusts subject to the Bill and by the federal government in receiving, processing
and analyzing the proposed information statements. Administration costs are further increased by
the changes to subsection 149.01(3)(b), which now require monitoring transactions to determine
whether, cumulatively, the prescribed threshold has been exceeded.

Constitutional Concerns

Subsections 149.01(3)(b)(ix)-(xx) may contain disclosure requirements counter to the Charter of
Rights and Freedom’s protection of freedom of expression under s. 2(b) and freedom of association
under s. 2(d). The Bill as passed by the House of Commons remains of concern.

In the circumstances, the CBA Sections recommend deleting subsections 149.01(3)(b)(ix)-(xx) and
deleting any provision that may hinder the internal administration of a union.

Please refer to our September 2012 letter for a more detailed analysis.

Solicitor-Client Privilege

In our November 2012 letter, the CBA Sections requested an express exemption to the disclosure
requirements for information subject to solicitor-client privilege. Solicitor-client privilege has been
called a “fundamental civil right,” one which the Supreme Court of Canada has said must be
protected by “stringent norms” in order that it remain “as close to absolute as possible.”!

1 Lavallee, Rackel & Heintz v. Canada (Attorney General); White, Ottenheimer & Baker v. Canada
(Attorney General); R. v. Fink, 2002 S.C.C. 61, [2002] 3 S.C.R. 209



Exemptions have been incorporated into the disclosure requirements under subsections
149.01(3)(b)(xix) and (xix.1). Subparagraph (xix) deals specifically with the provision of legal
services. Subparagraph (xix.1) deals with statements related to activities “other than those that are
primarily carried on for members of the labour organization or labour trust”.

Although these changes have been incorporated, the exemptions for solicitor-client privilege
remain too narrow. Legal advice can be provided for a variety of transactions covered under the
other subparagraphs described in section 149.01(3)(b). We recommend enacting a general
exemption to the disclosure of information protected by solicitor-client privilege as opposed to
limiting the exemption to (xix) and (xix.1).

Impact on Pension and Benefit Plans

In both our written and oral submissions, we noted the inappropriate and adverse impact of
including “labour trust” disclosure in Bill C-377. The CBA Sections urged eliminating the definition
of “labour trust”. As an alternative, the CBA Sections suggested language for an exemption for
certain types of employee benefit plans and trusts to ensure that entities and trusts not tied to
labour relations activities would not be enveloped in what appears to be a global and unwarranted
disclosure requirement. As noted in our September 2012 letter, the definition of “labour trust” as
originally drafted would capture any pension or benefit fund that has any unionized beneficiaries,
including some of the country’s largest plans in the public and quasi-public sectors.

The amendments to the Bill did not delete the “labour trust” definition from Bill C-377. Instead,
they adopted a narrowly construed exemption tied to the labour trust activities defined in the new
section 149.01(6). The wording of the provision requires that the labour trust be limited
exclusively to the activities defined under this section. The term “exclusively” will have the effect of
subsuming any listed plan or trust under the Bill C-377 disclosure requirements, if benefits are
provided within the trust that do not fit squarely within the defined parameters. A great variety in
the types of benefits may be offered to employees and union members and the list in Bill C-377 is
not sufficient to exclude all those that should be.

The language proposed by the CBA Sections in our November 2012 letter was more comprehensive
and recognized the myriad of plans, organizations and initiatives that may be connected to a labour
organization and that:

e operate autonomously from the sponsoring labour organization;

e are established by virtue of an act, order or regulation of a province or the federal
government;

e have been created through the combined efforts of employers and labour organizations and
are jointly governed through nominated representatives from the sponsoring
organizations;

e are registered charities devoted to, as required by law, exclusively charitable objects and
that are subject to an already comprehensive disclosure regime; or

e are non-profit associations or corporations that are governed by their own objects and
purposes.

The limited list of plans and trusts in section 149.01(6) fails to encompass charities, non-profit
organizations, education and training initiatives, and mixed-purpose benefit plans. If the
exemption is implemented as currently drafted, the scope of the disclosure requirements will
extend far beyond that of any direct relationship to labour organization activities. Moreover, all the
above-noted entities will be forced to establish administrative mechanisms to facilitate compliance



with the disclosure requirements, necessitating a large number of resources and hindering the
achievement of their true and laudable objectives.

We encourage the Senate to revisit the recommendations in our November 2012 letter. We
reiterate that the simplest resolution is to eliminate the definition of “labour trust”. In the
alternative, we encourage the Senate to consider the proposed wording of the exemptions in our
November 2012 letter.

Summary

The CBA Sections remain of the opinion that Bill C-377 is fundamentally flawed and triggers serious
concerns from a privacy, constitutional and pensions law perspective. The analysis in this and
previous submissions should not be taken as an endorsement of a revised Bill C-377. Our
preference would be to have the Bill defeated. However, if the Senate is disposed to pass this
legislation, our hope is that serious consideration will be given to the shortcomings highlighted in
our submissions and the recommendations contained therein to moderate these concerns.

Yours truly,

(original signed by Noah Arshinoff for Mandy L. Woodland)

Mandy L. Woodland
Chair, National Privacy and Access Law Section

(original signed by Noah Arshinoff for Sheryl Beckford)

Sheryl Beckford
Chair, National Constitutional and Human Rights Law Section

(original signed by Noah Arshinoff for Michael Mazzuca)

Michael Mazzuca
Chair, National Pensions & Benefits Law Section

Cc: Russ Hiebart, M.P
Via email: russ.hiebert@parl.gc.ca

encl. (2)
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September 17,2012

Via email: FINA@parl.gc.ca

James Rajotte, M.P

Chair, Standing Committee on Finance (FINA)
Sixth Floor, 131 Queen Street

House of Commons

Ottawa, ON K1A 0A6

Dear Mr. Rajotte:
Re: Bill C-377 - Income Tax Act amendments (requirements for labour organizations)

We are writing on behalf of the Canadian Bar Association’s Privacy and Access Law Section,
Constitutional and Human Rights Law Section, and the Pensions and Benefits Law Section (CBA
Sections) to comment on Bill C-377, An Act to amend the Income Tax Act, requirements for labour
organizations.

The CBA is a national association representing approximately 37,000 jurists, including lawyers,
Québec notaries, law teachers and students from across Canada, with a mandate that includes
seeking improvements in the law and the administration of justice, and promoting equality in the
law. The CBA Sections consists of lawyers specializing in privacy and access law, constitutional law,
and pensions and benefits law from every region in Canada.

As a threshold statement, it is unclear what issue or perceived problem the Bill is intended to
address. The Bill mandates greater public disclosure of details of the financial operations of labour
unions, and limitations on their political and lobbying activities using mechanisms that could be
problematic from a constitutional and a privacy perspective.

The CBA Sections have serious reservations about the Bill from a procedural point of view. The Bill
could have a pronounced impact on the operations of labour unions, yet these processes are
embedded in amendments to the Income Tax Act. In our view,it is inappropriate for operational
restrictions to be brought forward as amendments to taxation legislation.

Privacy Concerns

Bill C-377 lists financial disclosure procedures that would be required by “every labour
organization and labour trust.” It is unclear whether the requirements to disclose salaries and
benefits paid to officers, directors, trustees, employees and contractors would require
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particularized disclosure or global disclosure of all payments in these categories. To the extent that
the Bill would require particularized disclosure, it obliges disclosure of personal information which
is normally considered among the most sensitive - financial information and information about
political activities or political beliefs. The ambiguity in the language in section 149.01(3)(b)(vii) is
of concern, because it is not clear whether the statement of time spent on political activities must be
particularized. Even if more generalized disclosure is envisaged, for smaller organizations this
could result in a direct privacy impact because it may be obvious to whom the information relates.
The basket clause at 149.01(3)(b)(xx) authorizing further statements to be required by regulation
(“any other prescribed statements”) raises the specter that additional disclosure requirements may
be imposed by regulation.

Without further clarity on the underlying problem the Bill is intended to address, the Bill lacks an
appropriate balance between any legitimate public goals and respect for privacy interests protected
by law. The Bill appears to directly target activities protected by the Canadian Charter of Rights and
Freedoms by requiring disclosure of time spent on political activity. Privacy is recognized as a
fundamental constitutional right under Canadian law, and this Bill has the potential to invite
constitutional challenge and litigation.

While some government and public body employees in a few jurisdictions are now subject to the
privacy-related impact of public sector disclosure legislation, the extension of this Bill’s privacy
impact beyond the public sector to those employed by independently governed organizations raises
serious concerns. The CBA Sections are of the view that any legislation requiring public disclosure
of salaries and other personal information of employees of independently governed organizations
should be carefully considered.

The definition of "labour organization" in section 149.01(1) of the Bill would encompass any
organization "formed for purposes which include the regulation of relations between employers
and employees". This definition could potentially extend to employer organizations or parity
committees. While union dues are deductible, the situation for unions is not distinguishable from
other employers who may deduct the pay and benefits offered to employees. Any distinction
between union members' alleged interests and rights to know all the details of their union's
expenses (including personal information of their employees) and that of shareholders to know
similar details about a corporation’s activities (whether public or privately owned), is not
immediately obvious.

Costs

Federal and provincial labour legislation already imposes obligations on labour unions to publish
or make available regular financial statements to their members, and some of those obligations are
quite extensive. Labour organizations operate for the benefit of their membership and in this way
more closely resemble that of a closed corporation. The governance and transparency of the
organization should be a matter of general concern to its membership, not the public at large.

The additional cost of administration to meet the Bill’s requirement would be significant. Unions
could be forced to raise dues or reduce services to their members. If dues are raised, unions may in
turn seek higher wages to compensate members, potentially resulting in increased costs for
employers. Finally, the federal government could also be subject to significant new costs to
administer its own obligations under the Bill.



Constitutional Concerns

The Bill imposes requirements that are of concern from a constitutional law perspective. Section
149.01(3)(b)(ix)-(xx) would require labour organizations to express statements reflecting a wide
range of disbursements that go beyond any normal statement of disbursements that a labour
organization needs to express publicly. In particular, the requirements that the labour organization
file a statement detailing its disbursements for political activities, lobbying activities, organizing
activities and collective bargaining activities could be unconstitutional, counter to the Charter’s
protection of freedom of expression under s. 2(b) and freedom of association under s. 2(d).

The Bill interferes with the internal administration and operations of a union, which the
constitutionally protected freedom of association precludes, unless the government interference
qualifies as a reasonable limitation upon associational rights. It is unclear from the Bill what the
justification is for these infringements.

As aresult, the CBA Sections recommend deleting clauses 149.01(3)(b)(ix)-(xx) and deleting any
provision that may hinder the internal administration of a union.

Impact on Pension and Benefit Plans

Several aspects of the Bill are of concern from a pension and benefits law perspective. The Bill’s
definition of “labour trust” includes “a trust or fund...that is established or maintained in whole or
in part for the benefit of a labour organization, its members, or the persons it represents.” This
definition would capture any pension or benefit fund that has any unionized beneficiaries, including
some of the country's largest plans in the public and quasi-public sectors.

The disclosure requirements of the Bill are broadly worded and seem to require disclosure of any
expenditure over $5,000, and not limited to those in the list of specific categories. Use of the word
“including” implies that this is not an exhaustive list. The plain reading of the Bill is that any
transaction greater than $5,000 must be disclosed. Many pension and benefit payments exceed this
amount, including commuted value payments, death benefits, life and health insurance, and
accidental death and dismemberment insurance. The Bill requires disclosure of the name and
address of the person to whom these payments are made and it is quite possible that requiring that
the purpose and description of the payment be disclosed will require the disclosure of sensitive
medical and financial information.

In addition, the statement must include the purpose and description of the transaction, and the
amount that has been paid or received. Investment managers at a large pension fund might enter
into thousands of transactions per year. The disclosure required will be staggering, and there will
be significant compliance costs. This is especially problematic as many pension funds are currently
struggling with low interest rates and a fragile world economy. The disclosure and publication of
this amount may also make it difficult for pension plans to retain professional advisors, as some
advisors may not be comfortable with their fees being disclosed, and professional asset managers
will likely be very uncomfortable with their investment decisions being publicly available.
Furthermore, these funds are already subject to significant public disclosure under provincial
labour and pension legislation and under existing provisions of the Income Tax Act. For example,
section 93 of Ontario’s Labour Relations Act 199, requires administrators of plans with unionized
beneficiaries to file an annual statement with the Minister of Labour, and to make that statement
available to any union member who requests it.



Finally, from a pension and benefits standpoint, the legislation appears overbroad. If the purpose of
the Bill is to improve union transparency and accountability, it does not make sense that it will
require disclosure from organizations, such as pension funds, which are not funded by union dues
and not directed by unions.

The CBA Sections appreciate the opportunity to comment on Bill C-377. Given the range of
concerns we have outlined, we suggest that the Bill not be passed into law.

Yours truly,

(original signed by Noah Arshinoff for Sheryl Beckford)

Sheryl Beckford
Chair, Constitutional and Human Rights Law Section

(original signed by Noah Arshinoff for Mandy L. Woodland)

Mandy L. Woodland
Chair, Privacy and Access Law Section

(original signed by Noah Arshinoff for Michael Mazzuca)
Michael Mazzuca
Chair, Pensions and Benefits Law Section

Cc: Russ Hiebart, M.P
Via email: russ.hiebert@parl.gc.ca
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November 23, 2012

Via email: FINA@parl.gc.ca

James Rajotte, M.P

Chair, Standing Committee on Finance
House of Commons

Sixth Floor, 131 Queen Street

Ottawa, ON K1A 0A6

Dear Mr. Rajotte:
Re: Bill C-377 - Income Tax Act amendments (requirements for labour organizations)

We are writing on behalf of the Canadian Bar Association’s Privacy and Access Law Section,
Constitutional and Human Rights Law Section, and the Pensions and Benefits Law Section (CBA
Sections) to provide further comments on Bill C-377, as requested at the Finance Committee
hearing on October 25, 2012.

The CBA Sections would like to reiterate our opposition to Bill C-377. The Bill is fundamentally
flawed and contains serious concerns from a privacy, constitutional and pensions law perspective.
These issues are outlined in our September 17, 2012 letter (attached).

Members of the Finance Committee requested drafting language for possible amendments to the
Bill. The CBA Sections support an amendment specifically exempting information protected by
solicitor-client privilege. In addition, the following suggested amendments ensure that the Bill
would not adversely impact employee benefit plans. These plans are separate entities from trade
unions and provide many Canadians with important benefits, such as pensions, prescription drugs,
disability benefits and skills training. The simplest way to exclude these plans is to eliminate the
definition of “labour trust”. In the alternative, a less comprehensive route would be to add an
exemption clause to section 149.01. The amendments proposed in this letter are not
comprehensive and cannot be interpreted as an endorsement of the Bill. The CBA Sections
maintain that the Bill should not be adopted, even with these proposed changes.

The proposed exemption clause at sub-section 149.01(5) would read:
149.01(5) The definition of “labour trust” excludes any trust or fund that is an “excluded

entity”, and also excludes any trust or fund that would not be a “labour trust” but for the
fact that one or more “excluded entities” (and therefore persons with beneficial
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interests in such excluded entities) have a direct or indirect beneficial interest in such
trust or fund.

“excluded entity” means:

(a)

(b)
(c)
(d)

(e)

(0

(8

(b)

()

(k)

a plan, trust or fund referred to in paragraph 6(1)(i) or paragraph 6(1)(d) or (f) of
the Income Tax Act;

a trust described in paragraph 149(1)(y) of the Income Tax Act;
an employee trust;

an arranagement the purpose of which is to provide education or training for
employees of an employer or the members of a Labour Organization to improve
their work-related skills and abilities;

a trust or fund that is (or is governed by) an agent of Her Majesty in right of Canada
or a province, a corporation not less than 90% of the shares (except directors’
qualifying shares) or of the capital of which is owned by one or more persons each
of which is Her Majesty in right of Canada or a province, a registered pension plan, a
pooled registered pension plan, a retirement compensation arrangement, a deferred
profit sharing plan, an employee benefit plan, an employees profit sharing plan, an
employee trust, an employee life and health trust, a health and welfare trust, a trust
or fund to provide training or education for employees, a trust or fund to provide
income continuance or other assistance to employees with disabilities, a trust or
fund pursuant to an act of Canada or a province establishing a pension plan, and any
other trust or fund operated exclusively for the purpose of administering or
providing retirement, superannuation or pension benefits or employee benefits;

any entity described in paragraph 149(1)(0.1), (0.2) or (0.4) of the Income Tax Act
or any person or entity described in subparagraph 149(1)(0.2)(iv) of the Income Tax
Act including for greater certainty a “prescribed person” for the purposes of that
subparagraph;

aregistered charity or a non-profit organization described in paragraph 149(1)(l) of
the Income Tax Act (other than a labour organization);

an authorized subsidiary of a corporation that was established pursuant to an act of
a province and that administers a pension plan or other entity permitted under an
act of a province, or an investment entity established by such an authorized
subsidiary, provided that such authorized subsidiary or investment entity is
permitted by an act of a province;

a trust or fund established by or arising by virtue of an act of a province or an order
or regulation made thereunder;

a plan, trust or fund which is governed by a board whose members are appointed by
both a Labour Organization and an employer or employers;and

a prescribed entity.

These proposed amendments only address the very specific issue of who is captured by the Bill.

The Bill would still require excessive reporting and disclosure of personal information. The CBA



Sections are of the view that legislation requiring public disclosure of salaries and other personal
information of employees of independently governed organizations should be carefully considered.

In addition, the Bill interferes with the internal administration and operations of a union, which the
constitutionally protected freedom of association precludes.

The CBA Sections appreciate the opportunity to comment on Bill C-377. Even with the proposed
amendments, the Bill remains fundamentally flawed. Given the range of concerns we have outlined,
we suggest that the Bill not be passed into law.

Yours truly,

(original signed by Noah Arshinoff for Sheryl Beckford)

Sheryl Beckford
Chair, Constitutional and Human Rights Law Section

(original signed by Noah Arshinoff for Mandy L. Woodland)

Mandy L. Woodland
Chair, Privacy and Access Law Section

(original signed by Noah Arshinoff for Michael Mazzuca)

Michael Mazzuca
Chair, Pensions and Benefits Law Section

cc: Russ Hiebart, M.P
Via email: russ.hiebert@parl.gc.ca
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