
 

 

January 25, 2005 
 
 
The Honourable Senator Jerahmiel S. Grafstein, Q.C. 
Chair 
Standing Committee on Banking, Trade and Commerce 
The Senate 
Ottawa ON K1A 0A4 
 
 
Dear Senator Grafstein: 
 
Re: Bill S-19: Criminal Interest Rate  
 
We write as Chairs of the Canadian Bar Association Business Law and Real Property 
Law Sections (CBA Sections) to express our concerns about the impact of the 
amendment to section 347 of the Criminal Code proposed in Bill S-19.  
 
The CBA is a national association representing over 38,000 jurists, including lawyers, 
notaries, law teachers and students across Canada. The Association’s primary objectives 
include improvement in the law and in the administration of justice.  
 
Bill S-19 would amend the designated rate of criminal interest from 60% per annum, to 
the inter-bank rate plus 35% per annum. 1 While the laudable intent of Bill S-19 may be to 
increase consumer protection against payday loan operations, the unintended effect will 
be to make many legitimate loan transactions between business parties unlawful. For 
example, short-term bridge financing in a real estate project may have an annualized rate 
of interest in excess of 60% per annum when extrapolated to the full year.  High-risk 
business, such as start-ups and technology companies, often borrow money from 
“mezzanine financing” lenders by providing an “equity kicker” to the party prepared to 
make the loan.  Such equity amounts can take the annual “interest” earned by the lender 
in excess of 60% per annum. 
 
The Uniform Law Conference of Canada (ULCC) has recommended amendments to the 
definition of “interest” in section 347 which would take these consensual business 
financings out of the application of section 347.   We endorse the ULCC’s 
recommendations that deal specifically with business: 

 

                                                 
1 The current inter-bank rate is 2.5%, so the rate designated to be criminal would be 2.5% + 35% = 37.5% 
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1. The definition of “interest” should exclude the value of consideration 
for a loan that takes the form of participation in the borrower’s profits, 
whether by an equity share, a royalty for use of property or a genuine 
pre-estimate of profits.  It should also exclude the value of fees paid to 
independent professionals. 

2. The criminal rate of interest should be raised significantly. The 
figures should be selected in consultation with law enforcement agent 
authorities. (Although, unlike ULCC, we would restrict this to non-
commercial financing).  

3. The civil consequences of violating the criminal provision should 
be restricted unless the transaction is subject to criminal prosecution. 

 
The issues raised by the ULCC are of key concern for business deals and should be 
taken into consideration in draft specific amendments to section 347. If Bill S-19 
becomes law without changing the definition of “interest” for arms length 
commercial financing, the result will be to make bona fide business loans unlawful.  
 
We enclose the letter from the ULCC to the Minister of Justice of January 28th, 2004 for 
your reference.  The papers of Professor Waldron referred to in it are available at 
www.ulcc.ca. 
 
We strongly recommend against the adoption of Bill S-19 without the necessary changes 
to the definition of interest. The CBA Sections would welcome the opportunity to meet with 
the Senate committee to discuss Bill S-19 at greater length. 
 
Yours truly, 
 
 
(Original signed by Trevor M. Rajah on behalf of Catherine E. Wade and Richard Wenner) 
 
 
Catherine E. Wade      Richard Wenner 
Chair, Business Law Section     Chair, Real Property Law Section 
 
 
cc: The Honourable Senator Madeleine Plamondon 
 
 
Encl. 
 








