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1.
BACKGROUND:

After the success of the historical constituent assembly election, the year 2064 B.S. (2008 A.D.) brought Nepal into a new era. The Constituent Assembly (CA) is keen to draft a constitution with the inclusion of the spirit of past revolutions of the people of Nepal. The CA Thematic Committees, including the Committee on the Judicial System have already submitted their draft reports to the CA. This position paper of the NBA is particularly focused on the concept paper submitted by the Committee on the Judicial System (hereinafter referred to as the JS Concept Paper).  

The NBA's position is based on proposals, seminars, programs, declarations and published recommendations of the NBA undertaken and issued on different occasions including the General Conventions of the NBA. This position is also based on recent opinion surveys (June 2009 - January 2010) of the general public and legal professionals conducted through the NBA's Bar Units located across Nepal. The Advisory Council of the NBA together with a number of Nepal's constitutional law experts met in late January to discuss this position. Participants at this meeting engaged in a vibrant and comprehensive discussion on the possible alternatives to address the divergent views of the majority and minority positions set out in the JS Concept Paper. The conclusions of this discussion are contained in this paper.  

The judiciary was first considered as an independent organ of the state after the political change of 2007 B.S. (1954 A.D.) Since this time Nepal has had six constitutions including the current Interim Constitution, 2007. However, in the past constitutions, given Nepal was ruled under the monarchial governance structure, there were elements of direct or indirect control by the king upon the judiciary. It was the Constitution of 2047 B.S. (1990 A.D.) that set up a truly independent structure of judiciary.  The Interim Constitution 2063 B.S. (2007 A.D.) contains similar provision to the constitution of 2047 B.S. 
Indeed, the history of judiciary of Nepal is contentious, especially given the implementation of the Constitution of 1990 by the bench where, in some cases, the judiciary was criticized for rendering judgments that were politically charged and for not addressing the issue of judicial corruption At this juncture, it is relevant that the restructured judiciary of Nepal should be free from controversy and at the same time accessible, effective and accountable.

The NBA believes that it has produced a clear conceptual position in regard to the structure and independence of judiciary in the forthcoming constitution of Nepal and it hopes this paper will assist the CA. 

2. 
CHALLENGES FACING THE JUDICIARY

When considering the structure of judiciary with a view to establishing it as an independent, prestigious, and accountable body under a federal governance system in Nepal, the following major challenges should be noted:

Problems of Access: Nepal is one of the poorest countries in Asia and most of its citizens do not use the court system because of a lack of awareness, excessive costs, geographical inaccessibility and delays in the system. Thus, while agreeing on the structure of the courts under a federal system, these factors should be considered, with special focus on poor and unprivileged people in rural and outlying regions.

Corruption and Irregularities: Corruption is deep-rooted in Nepal’s judicial system. Unnecessary delays in rendering decisions, money transactions in cases of justice, are extreme cases through which the judiciary is passing. The Supreme Court has produced contradictory decisions on similar issues which, to some extent, can be attributable to corruption and irregularities. On the other hand, the mechanisms for disciplining the judges have been more or less unsuccessful.

Controversies and Lack of Transparency in the Appointment Process: The appointments of judges in Nepal have always been controversial.  It is frequently said that judges have been appointed without transparency and often based on personal preferences and political connections. There have been cases filed against many of the appointments. 
Lack of Inclusiveness in Character: The judiciary has also not been untouched by the characteristics of Nepalese society. The judiciary is no exception to this. The present nature of the judiciary does not reflect the diversity of the country.  If viewed from a gender equality perspective, the presence of women in the judiciary is extremely low. While restructuring the court, it is a great challenge to address inclusion of minority groups and women. 

Great Number of Pending Cases: Currently, the burden of cases upon each district court judge is approximately700, upon each Appellate Court judge approximately 400, and upon each Supreme Court judge 1500 (Supreme Court Annual Report 2007/08). Accordingly, in the new constitution the court should be designed in such a way that cases get decided quickly and large numbers of cases do not remain pending.

Implementation of Verdicts: There have been grievances that the implementation of court decisions is not easy. In many cases, collecting fines, imposing prison sentences imprisonment and enforcing court orders requiring governmental agencies to act is extremely challenging 
3. 
CONSTITUTIONAL ISSUES  

 In order to ensure speedy access to justice, one that is easily accessible to all people, and promoting the judiciary’s effectiveness and accountability, the following are the primary constitutional issues discussed in this position paper:

STRUCTURE OF COURT

Integrated or Dual: Should Nepal adopt an integrated or Dual Court System within a federal structure?  

Tiers of Court: How many tiers of courts should be there in the federal system so that the general public has easy access to justice?

Jurisdiction of Court: How can we clearly demarcate the jurisdictions of each tier of court?

INDEPENDENCE OF COURTS

Selection and Appointment of Judges: While selecting judges, which or what kind of methods should be used? And who will appoint the judges?

Re-appointment of Judges: By what means and by whom the re-appointment of judges should be done?

Interpretation of Constitution: Who will ultimately interpret the constitution?

Accountability: What kind of mechanism should be opted for the development of accountability in judiciary? 

4. 
THE POSITION OF THE NBA

4.1 Integrated Structure: The JS Concept Paper provides for one set of civil and criminal courts for the whole country beginning with village/municipal/unit courts and district/local courts at the bottom, Provincial High Courts as intermediate courts of appeal and a Federal Supreme Court at the top.   
 
The General Convention of the NBA agreed that an integrated system of judiciary was the most appropriate system in the context of Nepal. Indeed, the majority of the respondents from the legal profession in the survey conducted by the NBA have favoured an integrated system. The Advisory Council also reiterated the integrated model of judiciary. 

Position of the NBA 

Given the geographical, economic and other various circumstances of Nepal, the NBA takes the position that an integrated court structure is the most appropriate model for the federal system of Nepal. The court structure described in the JS Concept Paper is integrated in nature and therefore the NBA is in agreement with the JS Committee’s recommendations.
4.2. Tiers of Court

The JS Concept Paper contains a structure of 3 tiers of court with a Federal Supreme Court at the top, Provincial High Courts as intermediate courts of appeal and District/Local courts at the bottom (Art. 2). In addition, the JS Concept Paper states that courts may be set up at village/municipality/unit level to resolve the dispute through alternative dispute resolution (Art. 2(2)). Courts at all levels, other than the Federal Supreme Court, may establish separate benches or subsidiary courts to resolve family conflicts, domestic violence against women, issues of child rights, untouchability, disputes customary practices, religious based disputes of indigenous people, Muslim, janajatis (ethnicity) and other minorities (Art.2 (3)) In addition to the courts mentioned above, special courts or tribunals or bodies may be created to hear special types of disputes (Art.3). There is also provision for the establishment of a Martial Special Court to hear appeals of decisions made by the military court. (Art. 4). 
The survey conducted by the NBA discloses that a majority of the lawyers voted for four tiers of court, with the Supreme Court at the top, Provincial High Courts as intermediate courts of appeal, and District/Local Courts at the district level and village/municipal/unit courts at the grassroots level. To look into special cases, special courts were also recommended. In the local areas, for the purpose of accessibility of all people considerable emphasis on the need for local courts was made by both legal professionals and the public.

The Position of NBA

One of the main reasons that the majority of people of Nepal have been deprived of access to justice under the existing judicial framework is a lack of appropriate accessibility of the courts to the people. The NBA has always advocated for access to justice for the people. Therefore, the NBA agrees with the proposal of the JS Concept Paper on three tiers of regular courts under the federal system, in which the Federal Supreme Court will be the highest authority in the judicial hierarchy with a High Court in every province and a District/Local Court. 
It is considerable that the JS Concept Paper (Art.2 (2)) provides for establishment of courts or alternative dispute settlement mechanisms at village/municipal/unit level However, Art. 2(2) states that these courts/mechanisms may be established and in order to ensure access to justice to all the castes, communities and backward people and regions the NBA takes the position that such courts should, in fact, be constituted. Accordingly, in Art. 2(2) the NBA recommends that the word ‘may’ be replaced with the word ‘shall’. 

The NBA also believes that, provided that they do not contravene the fundamental rights guaranteed in the constitution, traditional dispute settlement mechanisms practiced in ethnic communities shall be formally recognized by the Provinces as alternative dispute mechanisms.  
4.3. 
Jurisdiction of the Court

In the process of making a new constitution, the discussion of jurisdiction of the courts has gained prioritized importance. It is natural that, due to geographical constraints in Nepal, the concern is for access to courts by all Nepali people and, at the same time, to give the courts enough space to carry out their work independently so that the rights of people contained in the constitution can be easily implemented. 

The JS Concept Paper states that the Federal Supreme Court will have jurisdiction over the following: the enforcement of fundamental rights conferred by the constitution; the enforcement of any other legal right for which no other effective remedy has been provided; and, with respect to settlement of any constitutional or legal question involved in any dispute of public interest or concern, the extraordinary power to issue necessary and appropriate orders to enforce such rights or settle the dispute. For these purposes, the Federal Supreme Court may, with a view to imparting full justice and providing appropriate remedy, issue appropriate orders and writs including the writs of habeas corpus, mandamus, certiorari, prohibition and quo warranto (Art.10(1)).

Likewise, the Federal Supreme Court will have original jurisdiction over the following subjects: (a) conflicts between provincial governments and federal government (b) conflicts between two or more provinces  (c) conflicts between Federal Constitutional Bodies (d) conflicts about national security, treasury and foreign relations (Art.10(2)). 

Besides these, the Federal Supreme Court will have appellate jurisdiction against the decisions made by a Provincial High Court to which the Provincial High Court has exercised its original jurisdiction and having question of law or constitution or public importance, or a Provincial High Court recommends that a particular suit under its consideration is appropriate to be heard by the Federal Supreme Court (10(3)).  Further, the Federal Supreme Court also has the jurisdiction to review its own decisions, to hear appeals and to examine decisions referred for confirmation (Sadhak Janchne) as prescribed by law (10(4), (5)). 

In addition, if the Federal Supreme Court considers that a case of similar nature and having the same substantial question of public importance is under consideration of the Federal Supreme Court and the Provincial High Courts, or the parties of the cases or the Attorney General have filed an application, the Federal Supreme Court has power to make an order to present the case before it in order to make the final decision. (Art.11 (1). Similarly, if the Federal Supreme Court considers that due to a special circumstance questions of judicial impartiality may be raised in the hearing of a suit at the Provincial High Court, it may, on reasons and basis, give an order to transfer the suit to another Provincial High Court (Art.11 (2)). 

Similarly, as set out by the Concept paper, the Provincial High Court exercises extra ordinary jurisdiction for the enforcement of the fundamental rights conferred by this Constitution, for the enforcement of any other legal rights for which no other remedy has been provided or for which the remedy even though provided appears to be inadequate or ineffective, or for the settlement of any constitutional or legal question involved in any dispute of public interest or concern. In such cases the Provincial High Court may issue necessary and appropriate orders, in the name of provincial governments or any other authority within its jurisdiction, in order to enforce such right or settle the dispute. For these purposes, the Provincial High Court may, with a view to imparting full justice and providing the appropriate remedy, issue appropriate orders and writes including the writs of habeas corpus, mandamus, certiorari, prohibition and quo-warranto (Art. 20(1))

Provided that, except on the ground of absence of jurisdiction, the Provincial High Court shall not, under this clause, interfere with the proceedings and decisions of the Federal as well as Provincial Legislature concerning violation of its privileges and any penalties imposed therefore (Art. 20(1)) 

In addition, the JS Concept Paper provides the Provincial High Court with jurisdiction to hear original and appellate cases, to examine decisions referred for confirmation [Sadhak janchne], review cases and hear petitions as defined by law (Art. 20(2)), and it also may review its own judgments or final orders subject to the conditions and in the circumstances prescribed by this Constitution, Federal and Provincial law (Art. 20(3)). Besides, other powers and procedures of the Provincial High Court shall be as prescribed by Procedural Law (Art. 20(4).

If the Provincial High Court considers that a particular suit is under consideration of its subordinate courts or judicial institutions having a constitutional question, and without addressing this question it is not possible to resolve the suit, the Provincial High Court may order the respective court or judicial institution to present the case before it. And the Provincial High Court may either make a final decision or sends back the suit to the same court or judicial institution after addressing the constitutional question. (Art.21 (1)) Moreover, if the Provincial High Court deems that questions of judicial impartiality may be raised in the hearing of a suit at the District/ Local Court of the province due to a special circumstance, it may give an order to transfer the suit, mentioning the reasons and basis, from one District/Local Court to another District/Local court (Art.  21(2)). 

The JS Concept Paper sets out original jurisdiction to the District/Local Court within its territory, except otherwise prescribed by the prevailing laws. The District/Local Court also entertain the jurisdiction of writ of  Habeas Corpus  in addition to  appeal against the decision made by district level quasi-judicial bodies,  and village /municipality/unit  level courts as constituted by Provincial laws. Similarly, such court can also initiate proceedings and impose penalties in accordance with law on the disobeying of decisions making hindrances in the judicial proceeding of itself and its subordinate courts or judicial institutions (Art.28(1)). The provincial legislations further elaborate the jurisdiction of the District/Local Courts (Art. 28(2))

The result of the survey conducted by NBA discloses that two third majority of the respondents have opined that a recognition should also be given to the traditional methods of dispute resolution. The lawyers also opined that while determining the provincial jurisdiction of federal and regional courts, the geographical access, population in that area, and other important social dimensions should be taken into consideration. They also emphasized on the issue that while allocating the jurisdictions, the District/ Local Court should look into more serious nature of crimes, and civil cases, and today and local disputes should be looked into by village/municipal/unit courts. Traditional disputes settlement mechanisms should also be recognized by state as an alternative dispute settlement option. 
The various kinds of local disputes, such as, land dispute, family conflicts, petty transactions etc. are not preferred by more than two-third respondents to take it to the formal court system, because of the reasons—expenses, delay and complexities.  So, to make the court system efficient to address these issues, we need to revamp the system by making it corruption-free, simple and accessible to all. A vast majority of NBA survey respondents (87%) believe that the local authorities should be given powers to solve local level disputes.

The Position of the NBA 

The NBA agrees with the division of the jurisdiction of the courts under the federal system as set out by the JS Concept Paper. The NBA believes that such an arrangement moves closer to addressing the court accessibility problem in Nepal. 

However, the NBA believes that in addition to writs of Habeas Corpus the provincial courts should be given the jurisdiction to issue all writs and injunctions in order to ensure the accessibility of people to the courts. This would provide all citizens with the ability to claim violations of their fundamental rights within their geographic area of residence.  
Taking into account the current lack of human resources or competency and capacity of the Village/Municipality/Unit level courts, the writ and injunction jurisdiction can be gradually delegated down on the basis of progressive realization with respect to the development of both human and financial resources. 

 Similarly, the NBA agrees with the JS Concept Paper that the Provincial High Court should have power to hear appeals from the subordinate courts. However, in order to reduce unnecessary case burden on the Federal Supreme Court, only special cases (such as cases involving the interpretation of the constitution and cases of national importance and public concern) should have access to the Federal Supreme Court’s appellate jurisdiction. The Provincial High Court should be considered as a final judicial authority in the disputes arising under provincial law except where the constitutionality of a provincial law is raised in which case it shall be appealable to the Federal Supreme Court.   
Similarly, the NBA wants to underline that the court should recognize and interpret customary laws. The traditional disputes settlement mechanisms and alternative dispute mechanism should also be formalized at the local level while setting out the jurisdiction of local courts by legislations.
4.4. Selection and Appointment of Judges

The JS Concept Paper contains a provision that the Special Judicial Committee of Federal Legislature selects and prepares a list of the candidates, on the basis of the principle of inclusiveness and proportional representation, of the Chief Justice and other judges of the Federal Supreme Court and presents to the Federal Legislature for approval (Art.29(2)(b). And the Head of the State appoints a judge as approved by the majority of members (currently present) of the Legislature (Art.29 (2) (b).  

Similarly, the JS Concept Paper gives the task to appoint Chief Judge and other judges of the Provincial High Courts to the Special Judicial Committee of the respective Provincial Legislature following the same model  of appointment at the Federal level, as stated above(Art.29(6)(a).The JS Concept Paper assumes the same practice at the district/local level that the Special Judicial Committee of the District/Local Legislature prepares a list of judges and sends to the respective legislature for approval before making appointment by the Head of the District/Local Legislature(Art.29(9)(a).   

So far as the selection criteria are concerned, the JS Concept Paper sets out the following provisions: 

For the Federal Supreme Court: Any Nepali citizen who has a Bachelor’s Degree in law and  has worked as the Chief Judge or a judge of a Provincial High Court for at least 7 years;  or has a Bachelor’s Degree in law and has practiced as an advocate or senior advocate  for at least fifteen years continuously; or for at least 15 years has worked in the field of law ; or has worked at least 12 years as a gazetted first class officer  or above in the Judicial Service shall be deemed  eligible for appointment as Chief Justice and other judges at the Federal Supreme Court ( Art.6(3))

For the Provincial High Court:   Any Nepali citizen who has a Bachelor’s Degree in law and  has worked as a judge of District/Local Court for at least seven years;  or has a Bachelor’s Degree in law and has practiced as an advocate or senior advocate  for at least 10 years continuously; or for at least 10 years, has either taught law or conducted research thereon or worked in any other field of law or justice, or has worked at least seven years as a gazetted first class officer in the Judicial Service, shall be deemed  eligible for appointment as Chief Judge and other judges at the Provincial High Court ( Art.16(3)

For the District/Local Court: Any Nepali citizen who has a Bachelor’s Degree in law and has worked as a gazetted Second Class  Officer for at least 3 years in the Judicial Service;  or has a Bachelor’s Degree in law and has practiced as an advocate  for at least 8 years continuously; or for at least eight years, has either taught law or conducted research thereon or worked in any other field of law or justice, shall be deemed  qualified for appointment as a  Judge  of District/Local Court  (Art.26(2)).

In the appointment of the judges at all levels the JS Concept Paper requires to adopt the principle of inclusiveness and proportional method (Art.29 (3)). Similarly, the JS Concept Paper requires that the Chief Justice of the Federal Supreme Court or the Provincial High Court should only be selected if he or she can serve at least two years (Art.6 (2) and 16(2)  

According to the JS Concept Paper, the Special Judicial Committee in the Federal Legislature will be the body to select judges. This body is of 11 members in the chaired by the Deputy-Speaker of the Federal Legislature. Other members of the Committee will be the Minister for Law and Justice and maximum nine members as elected by the Legislature on the basis of proportional method and inclusiveness (Art.29 (a). The JS Concept Paper has prescribed the same model and method at the Provincial and District/Local level (Art.29 (5), (8) 

The majority of respondents, legal professional and general public believe that there should be independent and competent mechanism for the selection of judges. 

Position of NBA (selection)

The NBA has always supported transparency and accountability in the selection and appointment process of judges. The NBA does not agree with the provision carried out by the JS Concept Paper that underlines that the Special Judicial Committee of the Legislature selects and recommends the appointment of judges. The NBA believes that the selection of judges should be performed by an independent body and not by the Legislature itself. This is necessary to uphold the principle of independence of judiciary and the separation of powers which is one of the fundamental pillars of democracy. Therefore, the NBA strongly recommends the formation of an independent mechanism in order to accomplish the independence, accountability and transparency of the judiciary. Considering the fact that the existing arrangement of selection of judges has been the source of much dissatisfaction from the public and professionals  in the selection process of judges,  it is contextual to look into the institutional set up and practices of other democratic countries while setting up arrangements for selection and recommendation  of judges for appointment 

The NBA emphasizes that legislative interference (federal or provincial) with judicial appointments and dismissals is not acceptable. 
The following could be the basis of appointment of Judges: 
Professional competency and experience: intellectual capacity, analytical skill, ability to hear, capacity to make a good decision, reputation in profession and society, legal experience, specialization areas, capacity to handle the possible problems and stress in judiciary, having knowledge in ethnicity, gender and so on. 

Individual Characteristics: patient, moral, honest, ability to understand the subject matter, tactful, competent, fair, impartial, having capacity to understand the responsibility of a judge, among other similar characteristics. 

Conditions in which judges cannot be recommended: physically and mentally unfit, drunkard or drug addict, convicted of crimes of moral turpitude, insolvent, involved in tax evasion, among other similar conditions. 

Other things to be guaranteed: Principles such as inclusiveness, representation from dalit, women, indigenous and backward communities. Similarly, at least 50 percent judges at all level of courts should be appointed from Senior Advocates and Advocates based on qualification and competency. 

The Position of the NBA (Appointment)

NBA has always advocated for the independence of judiciary and it considers executive interference in the appointment of judges or related issues in judiciary as highly undesirable. The NBA also believes that lawyers and judicial staff should be considered as possible candidates in terms of equal importance and providing opportunities. 
A separate mechanism for the appointment of judges should be created at the Federal and Provincial levels. 
4.5. Reappointment of Judges
The JS Concept Paper of the Committee on Judicial System states that the position of the Judges of the Supreme Courts will be, ipso facto, ineffective if they are not reappointed within three months from the promulgation of the Constitution (Art.32 (5). Similarly, the JS Concept Paper states that the position of the judges of Provincial Courts and District/Local Court will not be effective after three months of the federal mechanism is set up(Art.32(6). 

Position of NBA

The need to restructure the judiciary is uncontroversial but how it will be restructured requires further discussion. We need to be careful that the reappointment of judges does not encourage a situation where judges lobby politicians for reappointment. 
4.6. Interpretation of the Constitution and Laws 
The Constituent Assembly is under debate about the interpretation of constitution. The JS Concept Paper of the Committee on Judicial System states that the Special Judicial Committee of the Federal Legislature should interpret the Constitution (Art.29 (2) (a)), whereas the Concept Paper of the State Restructuring Committee (herein after referred to SR Concept Paper) states that the Constitutional Court shall resolve constitutional disputes as well as the interstate disputes under its original jurisdiction (Art.11 (11)). And the decision taken by the Constitutional Court will be final in this respect. In addition, the SR Concept Paper states that an appeal from the Provincial High Court on constitutional issues  shall be heard by the Constitutional Court (11)(18)).

Position of NBA

The NBA has always supported the principle of the independence of the judiciary. It has never compromised the concept that the judiciary should be the final interpreter of the constitution and laws. Similarly, the result of the survey conducted by NBA indicates that the majority of respondents have overwhelmingly stated that there should not be any political interference by the government in judicial affairs.

The NBA holds the position that the judiciary, and, ultimately, the Supreme Court, should be the final body to interpret the law, including the constitution, as per the principle of the separation of powers and independence of the judiciary. Accordingly, the NBA expresses grave concern with the provision of the JS Concept Paper with respect to the interpretation of constitution by a committee of the federal legislature. 

4.7. Accountability

Constituent Assembly, JS Concept Paper includes several provisions relating to the accountability of the judges. 

For the Federal Supreme Court, A motion for impeachment may be presented before the Federal Legislature against the Chief Justice and any other Judge of the Supreme Court on the ground that he/she is unable to perform their duties for reasons of incompetence, misbehavior, failure to discharge the duties of their office in good faith, punished in a crime of  moral turpitude , physical or mental condition, and if a two-third majority of members of the Federal Legislature for the time being passes the resolution, he/she shall ipso facto cease to hold office ( Art.8(2) The Chief Justice or the Judge, against whom impeachment proceeding have been initiated  shall not perform the duties of his /her office until the proceedings are completed (Art.8(3) The Chief Justice or a judge who has ceased to hold the office pursuant to clause ( 2), or has conducted anything contrary to judicial disciplines and  reputation shall be subject to punishment in accordance with the prevailing laws (Art.8 (4). 

Law shall determine the procedure of the impeachment proceeding (Art.8 (5). 

Similarly the Special Judicial Committee of the Federal Legislature shall recommend to the Head of the State to remove or dismiss from the post, if a complaint against the Chief Justice or any other Judge is lodged on the ground that he/she is unable to perform their duties for reasons of incompetence, misbehavior or breach of code of conducts, or if it is established by available information, action taken or behaviors. The Head of the State shall approve the recommendation so presented (Art.29 (2) (c) 

Provided that, on a charge of corruption, the Special Judicial Committee of Federal Legislature constitutes a Special Court in order to hear the cases and the decision taken by the Special Court shall be final. No appeal and writ can be lodges against it. (Art.29 (2) (c) (d) (e) 

A similar types of mechanism has been proposed at the provincial level and district/local level (Art.18 (2), (3), (4), Art.26 (6) and Art.29 (6) (b), Art. (29 (9) (d)) However, there is no provision for the formation of Special Court by the Special Judicial Committee at the district/local level. 

Position of NBA

In the survey conducted by the NBA the overwhelming majority of respondents opined that judiciary should be established as a corruption-free sector, and the code of conduct should be implemented strongly against judges. It is obvious that so as to maintain accountability of the judiciary, the effective implementation of codes of conduct and impeachment proceedings must be strictly enforced. Once again, however, the NBA does not support, as stated in the JS Concept Paper, having the Legislature involved in the investigation of corruption as such undermines the independence of the judiciary
The NBA has always held that the existing practice of legislative hearing is greatly suitable for maintaining accountability of judiciary. The judicial council should be made very effective and ‘code of conduct’ should be implemented effectively for the discipline of judges. Property details of each judge should be made transparent. An Independent Body should be authorized to check corruption related issues in the judiciary, police force, Attorney General Office and prisons.

However, the above-mentioned independent body should have power to decide whether or not to investigate complaints against Federal Supreme Court and Provincial High Court judges. If that independent body decides to investigate they should have the power to hear the case and impeach the judge if they determine the facts warrant such action. It is necessary to have further discussion on the composition of such an independent body.   In the event the complaint is related to a breach of the code of conduct, the independent body shall decide that what type of investigation should be carried out and what disciplinary action should be taken. 

The NBA recommends introducing the same system at the provincial level, against district and local level judges. 
� Article 2 of the JS Concept Paper states there shall be the following courts in Nepal: (a) District/Local Court (b) High Court (c) Supreme Court. It also states that there may be village/municipality/unit level courts constituted to resolve disputes through alternative dispute resolution.
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