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Executive Summary

Most existing computer operating systems and programs were developed using six-
digit date fields, with two digits for the day, two for the month, and two for the last
two numbers in the year. Under this system, the year 2000 would be recorded as 00,
and January 1, 2000 would appear as 010100. Computer systems that have not been
designed or adjusted with this in mind will assume that this means 1900 and fail to
work, or will work initially, only later to produce erroneous data.

In September 1997 the federal industry minister, John Manley, created Task Force
Year 2000. In the words of the Task Force report, its mandate is to assess the nature
and scope of the electronic challenge associated with the Year 2000 in Canada, to
evaluate the state of industry preparedness to deal with issues related to Year 2000
computer risks, and to provide leadership and advice on how those risks can be a
reduced.

Because its implications extend to every aspect of business operations, preparing for
the Year 2000 also raises serious legal issues:

Whether they arise in connection with regulatory obligations, contrac-
tual obligations or otherwise, the legal issues associated with Year 2000
preparedness must be carefully considered by all participants in
Canadian business — including the public and private sector. To avoid
the possibility of unwelcome legal action, the Task Force urges business
leaders and owners to promptly seek legal advice to help assess the legal
implications of Year 2000 problems for their businesses.

The year 2000 problem started as a technology issue. But it quickly became clear
that it is a profound business and social issue. In fact, it is a business and social con-
cern with underlying technical solutions. The legal implications of this situation are
considerable.

This paper does not provide legal advice, nor is it a guide to achieving Year 2000
compliance. The paper is divided into three parts, each focusing on one group of

issues:

* issues associated with determining the extent of a business’s Year 2000 problems,
if any;

* issues associated with dealing with any such problem; and

* sources of liability, dispute resolution and other Year 2000 legal issues

PART 1 — DETERMINING THE EXTENT OF THE PROBLEM

This part of the paper is intended to help counsel to advise businesses about the
legal issues that may arise in identifying Year 2000 problems and preparing and
implementing a plan to address them. Three groups of issues are examined:

1. corporate governance issues;

2. issues that may arise when hiring third parties to help determine the extent of a
business’s Year 2000 problems; and

3. contract provisions that may affect the correction of Year 2000 problems.



PART 2 — DEALING WITH THE YEAR 2000 PROBLEM

This part is intended to assist counsel to advise businesses with respect to the legal
issues that may arise in connection with efforts to deal with and remedy Year 2000
problems. Four groups of issues are reviewed:

1. contracting to correct Year 2000 problems;

2. carrying on business and managing risks relating to Year 2000 problems in day-to-
day business;

3. disclosure and communication issues relating to Year 2000 problems, under secu-
rities law and elsewhere; and

4. Year 2000 taxation issues.

PART 3 — LIABILITY AND DISPUTES
Sources of Liability

This section outlines some of the potential sources of liability associated with Year
2000 problems. Liability for damage caused by a Year 2000 problem might be found-
ed on many bases. Depending on the facts of a case, there could be concurrent
sources of liability, e.g., some combination of statute, contract or tort (delict or
quasi-delict in Quebec). Further, liabilities might vary with the jurisdiction in which
a corporation does business.

Although it is important for corporations to contemplate liability questions when
dealing with Year 2000 problems, liability issues (e.g., mitigation, foreseeability,
enforceability of disclaimers of liability, duty of care, etc.) will likely be resolved by
the courts only after a Year 2000 problem has resulted in litigation. One of the most
interesting and important matters that will be considered by the courts in connec-
tion with Year 2000 damage claims is the role of industry standards, practices and
norms.



Foreword

Most existing computer operating systems and programs were developed using six-
digit date fields, with two digits for the day, two for the month, and two for the last
two numbers in the year. Under this system, the year 2000 would be recorded as 00,
and January 1, 2000 would appear as 010100. Computer systems that have not been
designed or adjusted with this in mind will assume that this means 1900 and fail to
work, or will work initially, only later to produce erroneous data.

In September 1997 the federal industry minister, John Manley, created Task Force
Year 2000. In the words of the Task Force report, its mandate is to assess the nature
and scope of the electronic challenge posed by the Year 2000 in Canada, to evaluate
the state of industry preparedness to deal with issues related to Year 2000 computer
risks, and to provide leadership and advice on how those risks can be reduced. The
report and its recommendations advocate the actions necessary to prepare Canadian
business and industry for the Year 2000.

As the Task Force observed, because its implications extend to every aspect of busi-
ness operations, preparing for the Year 2000 also raises serious legal issues:

Whether they arise in connection with regulatory obligations, contrac-
tual obligations or otherwise, the legal issues associated with Year 2000
preparedness must be carefully considered by all participants in
Canadian business — including the public and private sector. To avoid
the possibility of unwelcome legal action, the Task Force urges business
leaders and owners to promptly seek legal advice to help assess the legal
implications of Year 2000 problems for their businesses.

At the invitation of the Task Force, the Canadian Bar Association is
currently preparing a discussion paper reviewing some of the legal issues

associated with the Year 2000. (p. 25)

To prepare this paper, the Canadian Bar Association formed a working group on
Year 2000 legal issues consisting of Michael Fortier (Chair), Laird Hunter (Project
Director), Duncan Card, Andrew Foti, Michel Racicot, and John Hoyles (CBA
Executive Director and Staff Liaison). The working group wishes to express its
appreciation to Mr. Card’s colleagues, Richard Corley and Matthew Gottlieb, who
made a significant contribution to the work. Jennifer Edwards, Alan Gahten and
Joel Kissack made very helpful comments.

As the Task Force Report makes clear, the breadth and seriousness of the problem
means that the legal issues must be actively raised and discussed. Lawyers must be
prepared to advise clients seeking to assess the legal issues as part of their overall
Year 2000 preparedness program. The year 2000 problem started as a technology
issue. But it quickly became clear that it is a profound business and social issue. In
fact, it is a business and social concern with underlying technical solutions. The
legal implications of this situation are considerable. The Canadian Bar Association
is pleased to make this report available as part of its contribution to meeting the
challenges identified by Task Force Year 2000.

Michael Fortier
Chair
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Introduction

1. For example, characterizing the cost of
remedying Year 2000 problems as either
current or capital expenditures for tax pur-
poses relates specifically to the Year 2000,
while the question of whether provincial
sales tax will be payable on software
acquired to remedy Year 2000 problems is
a general issue that does not relate specifi-
cally to the Year 2000 problem.

Countdown to 2000
The Legal Issues

This discussion paper was prepared at the invitation of Task Force Year 2000 to
identify and review some of the legal issues that may arise in connection with the
Year 2000 problem and implementation of the Task Force recommendations set out
in its February 1998 Report, “A Call for Action”.

The Year 2000 problem raises much more than just legal issues. As the Task Force
remarked in its report,

[A]s we draw closer to [the year 2000], the anticipation of a growing
number of business owners and managers, here and around the world, is
rapidly turning into apprehension.... The implications of the Year 2000
computer problem — or the millennium bug — are extremely serious
and may occur in every aspect of business operations.... No business is
immune, every firm is affected — either directly in its own operations,
or indirectly, by the action or inaction of others. (from the Foreword)

The cause of the problem appears deceptively simple: because comput-
ers are programmed to store dates using only the last two digits of the
year, many computer systems will interpret January 1, 2000 as January 1,
1900.... As a result, when the millennium arrives, many applications
may miscalculate or simply cease to function, thereby impacting on nor-
mal operations in Canada and abroad. (p. 1)

Like the problem itself, the scope of the legal issues is broad. They include corporate
governance issues, contract issues, commercial issues, securities issues, taxation
issues, labour issues, and liability issues, all of which are discussed in this paper.

Recognizing that each business is to some extent unique and will therefore face its
own unique set of legal issues, this paper is intended to facilitate discussion among
interested sections of the Canadian Bar Association and to help CBA members
identify legal issues relevant to Year 2000 compliance and correction efforts. It also
identifies, but does not discuss, certain other legal issues that may arise as a conse-
quence of the Year 2000 problem but are not closely associated with or uniquely a
result of it.!

This paper does not provide legal advice, nor is it a guide to achieving Year 2000
compliance. The paper is divided into three parts, each focusing on one group of
issues:

* issues associated with determining the extent of a business’s Year 2000
problems, if any;

* issues associated with dealing with any such problem; and

* sources of liability, dispute resolution and other Year 2000 legal issues.

There is some inevitable overlap between the parts, as the same or a similar issue
may arise in more than one context. Finally, for ease of reference, in some sections
of the paper we assume that the business is being carried on by a corporate entity,
although many of the same issues also arise with respect to businesses carried on
through partnerships, proprietorships or other legal forms.



Part 1 1. Corporate Governance Issues

Determining the The Year 2000 problem has the potential to threaten the success or even the sur-
vival of a corporation. Most Canadian corporate statutes (as well as statutes such as
EXtent Of the PrOblem the Bank Act)charge directors with managing or supervising the management of the
business and affairs of the corporation. The specific actions that must be taken by a
board to discharge this responsibility depend on the particular matter at issue and
This part of the paper is intended to help its effect on the corporation, but generally the role of a board of directors is over-
counsel to advise businesses about the | sight and supervision. Day-to-day operation of the business is left with management.
legal issues that may arise in identifying
Year 2000 problems and preparing and | A significant area of responsibility for a board is risk identification and management.

implementing a plan to address them. The Dey Report recommended that every board of directors assume responsibility

Three groups of issues are examined: for identifying the principal risks of the corporation’s business and ensuring imple-
mentation of appropriate systems to manage these risks.? It also recommended that

1. corporate governance issues; boards assume responsibility for the integrity of a corporation’s management infor-

mation systems. Although management actually carries out these functions, the
2. issues that may arise when hiring third board remains responsible for ensuring that management addresses the issues
parties to help determine the extent of responsibly.

a business’s Year 2000 problems; and
This section identifies issues counsel may wish to raise when helping a corporation’s
3. contract provisions that may affect the directors and management formulate plans to identify and address Year 2000 prob-

correction of Year 2000 problems. lems that may affect or threaten the corporation’s business. In this regard, potential
threats posed by the types of liability outlined in Part 3 should also be considered.

Fiduciary Duties and Duty of Care
* Consider directors’ duties and obligations under corporate law.

Corporate statutes typically require directors to act honestly and in good faith with
a view to the best interests of the corporation and to exercise the care, diligence
and skill a reasonably prudent person would exercise in comparable circumstances.’
Directors should consider the extent to which this imposes a duty to act with
respect to the Year 2000 problem and what steps — for example, development of an
action plan and reporting mechanisms — directors should take to satisfy this duty.*
The balance of this section discusses other considerations that may be of particular
interest to directors of corporations facing potential Year 2000 problems.

Duties under Other Statutes
* Consider other statutes that may impose obligations on the corporation and directors.

Statutes relating to securities, income tax, employment, occupational health and
safety, and environmental matters may impose duties, including record keeping
duties, on a corporation that could be breached as a result of the Year 2000 prob-
lem. Consideration should be given to identifying the obligations imposed on the
corporation and the directors under these statutes with a view to determining and
addressing the implications of the Year 2000 problem in light of these obligations.

2. The report of The Toronto Stock Exchange
Committee on Corporate Governance in
Canada released in December 1994.

Duties as a Trustee

) * Consider whether the corporation acts as a trustee.
3. See, for example, section 122 of the

Canada Business Corporations Act.
A corporation that acts as a trustee for third parties should consider the extent to
4. Recommendations with respect to the

actions directors and management may which Year 2000 problems might harm its beneficiaries and the potential liabilities
wish to take to address the Year 2000 prob- of the corporation in that regard. The corporation’s role as a trustee may affect the

lem are set out in the Task Force report and standard of care to which the corporation will be held with respect to its Year 2000
other similar reports. 7




Part 1

Determining the Extent of the
Problem

Year 2000 compliance refers to the ability of
a system (which may include hardware,
software or equipment) to correctly

store, process, sequence and exchange data
which references dates before, during, and
after the year 2000. This ability must
include recognizing that year 2000 is a leap
year and result in the system being free of a
risk of malfunction due to the use the date
fields for a purpose other than to store
valid dates.

>

compliance efforts. This issue may arise in the context of employee pension plans as
well as when the corporation is acting as a trustee for an outside entity. Corporate
directors often act as trustees of the employee pension plan, thereby raising addi-
tional issues about the extent of their personal obligations.

Record Keeping Duties

* Consider the impact of Year 2000 problems on the corporation’s regulatory and statutory
obligations to keep accurate records.

The corporation should consider the extent to which securities, corporate, customs,
employment, taxation and other laws require that the corporation maintain accu-
rate records and whether those obligations would likely be breached if Year 2000
problems were not addressed effectively. Directors should also consider the implica-
tions of Year 2000 problems for the corporation’s management information systems
and the resulting impact on the ability of management and the board of directors to
discharge their respective duties.

Trading Partner Year 2000 Compliance

* Consider what steps, if any, should be taken to determine the Year 2000 compliance sta-
tus of key suppliers, customers and other trading partners.

Failure of key trading partners to be Year 2000 compliant could have serious, even
fatal, implications for a business. For that reason, the corporation may wish to
ensure that key trading partners’ systems are Year 2000 compliant, especially if they
exchange information electronically. However, efforts to encourage and monitor
Year 2000 compliance among suppliers should be characterized clearly as being
without prejudice to the corporation’s contractual rights, unless the corporation has
decided expressly to renegotiate or waive its legal rights.

If the corporation decides to monitor Year 2000 compliance of its key trading part-

ners, how formal should these efforts be? For example, the corporation may wish to
consider the implications of defining Year 2000 compliance for its key trading part-

ners, including whether doing so affects its rights in relation to those partners. The
corporation may also need to become more acquainted with suppliers’ operations as
part of its monitoring efforts, possibly raising confidentiality issues.

Year 2000 Representations and Commitments

* Consider what Year 2000 representations and commitments, if any, should be provided
to customers, suppliers and other trading partners.

The corporation should ensure that any statements concerning its Year 2000 com-
pliance or its progress toward Year 2000 compliance are accurate and avoid unnec-
essarily creating risks of further liability in the event that the corporation is unable
to achieve full Year 2000 compliance on a timely basis.

Further, the corporation may wish to consider how others may use its representa-
tions and whether the harm to the corporation of not providing such representa-
tions is greater or less than the risk to which the corporation may be exposed by

providing them.



Part 1 * Consider which employees may bind the corporation by their statements about Year

Determining the Extent of the 2000 compliance.

Problem The corporation should consider the extent to which statements by certain employ-

ees, whether written or ordl, to key trading partners may have the effect of binding
the corporation. The corporation may wish to consider internal measures to control
such statements, as well as advising its key trading partners which employees have
authority to make binding representations on behdlf of the corporation regarding
these matters.

Disclosure Obligations

* Consider what disclosure of Year 2000 problems, if any, should be made in the corpora-
tion’s financial statements and securities law filings.

As discussed further in Part 2, securities and corporate law may require timely and
public disclosure of Year 2000 problems, to the extent that such problems are likely
to be material to the corporation or its financial position.

Alternative Solutions
* Consider Year 2000 compliance alternatives.

The corporation should consider the legal issues associated with alternative means
of achieving Year 2000 compliance and may also wish to consider accelerating the
replacement of non-compliant hardware and software with compliant alternatives
that may also provide enhanced functiondlity. Consider whether suppliers have any
obligations, on the grounds discussed in Part 3, to contribute to each of the alterna-
tive solutions.

Contingency Plans

* Consider the implications of developing contingency plans to deal with unforeseen Year
2000 problems and the possibility that key internal systems or suppliers may fail or oth-
erwise become unavailable.

The scope and scale of work required to remedy all Year 2000 problems suggest that
numerous systems — and in some cases, entire businesses — will cease to operate
after the turn of the century. The development of contingency plans to deal with

the possible failure of corporate systems or other parties may identify legal issues
relating to existing or proposed contractual relationships.

Insurance

* Consider the extent to which Year 2000 risks are insured under existing policies and
steps that could be taken to protect against or to extend such coverage to additional Year
2000 risks.

The corporation may wish to consider the extent to which existing insurance poli-
cies apply to redressing Year 2000 problems and to take steps to ensure that claims
under such policies are not prejudiced by any action or inaction of the corporation.
The possibility of obtaining additional insurance to reduce Year 2000 risks further
should also be considered.
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Determining the Extent of the
Problem

Determining Priorities for Year 2000 Duties

* Consider the order in which the corporation’s Year 2000 problems should be identified
and addressed.

If the obligations or potential liabilities of the corporation and directors are greater
under certain statutes and contracts, the corporation may wish to give these areas
first priority in the review and correction process.

Management Team

* Consider whether steps have been taken to appoint an appropriate Year 2000 project
management team.

The Task Force report recommended strongly that senior management be actively
involved in managing a corporation’s Year 2000 program. Appointing senior officers
to manage the corporation’s Year 2000 program may require the renegotiation of
management contracts or other corporate actions.

Staffing and Personnel
* Consider the implications of the Year 2000 problem for staffing and labour relations.

The Year 2000 deadline is creating shortages of skilled programmers and other sys-
tems personnel. Hiring and retaining skilled programmers is expected to be an
increasing challenge until the turn of the century. Special programs to attract and
retain systems personnel to deal with Year 2000 issues may be inconsistent with cor-
porate practice and require the negotiation of unique contracts. Incentives for sys-
tems personnel may also give rise to issues under collective agreements.

Expert Assistance

* Consider whether the board of directors should seek advice from outside consultants or
other advisers.

Decisions about using outside consultants and advisers must be made in light of the
duty of care and standard of care considerations discussed eatlier. Using consultants
may be an appropriate way of identifying and managing risks posed by the Year 2000
problem. In addition, to the extent that the board and management plan to rely on
outside advisers or consultants, they should take reasonable steps to satisfy them-
selves about their credentials.

Delegation of Year 2000 Duties

* Consider to what extent the board of divectors’ responsibilities for dealing with Year
2000 problems can be delegated to a committee of the board of directors, officers of the
corporation, or outside advisers and consultants.

Whether directors can fulfill their obligations by delegating responsibility depends
among other things on the reasonableness of such delegation under the particular
circumstances. Reasonableness can be assessed with reference to the conduct of
other firms in the same industry and other indicators of due diligence, discussed
below.
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Determining the Extent of the
Problem

Due Diligence Standard of Care

* Consider what steps the directors and officers should take to discharge their obligations
to the corporation.

The standard of care required for directors to have acted in a duly diligent manner,
with the care, diligence and skill that a reasonably prudent person would exercise in
comparable circumstances, will likely be determined with reference to considera-
tions such as specific statutory requirements, industry practice, the magnitude and
foreseeability of harm, and other similar indicators. The corporation may wish to
implement industry association recommendations, best practices identified by other
authoritative sources the recommendations of expert consultants or some combina-
tion of these. Sources such as the Task Force Year 2000 report and other similar
reports could also be considered in this regard.

Documentation of Compliance Efforts

* Consider how the corporation and the board of directors should document their efforts to
ensure Year 2000 compliance.

Corporations and directors should keep in mind the possibility that litigation may
arise out of Year 2000 problems. Consequently, all discoverable documents relating
to Year 2000 problems should be prepared on the assumption that they will eventu-
ally be disclosed in open court. It would be helpful, for example, to describe the rea-
sonable steps taken to achieve Year 2000 compliance in a clear and straightforward
manner that can be easily understood by a judge.

Protection of Privilege and Confidentiality

* Consider what steps should be taken to ensure that the confidentiality, integrity and priv-
ilege of the corporation’s Year 2000 information are preserved.

The corporation may wish to establish a records management system to ensure that
its Year 2000 information, documentation and records are protected from interfer-
ence and from improper disclosure and, to the extent possible, retain any applicable
legal privilege. In particular, care should be taken to ensure that privileged docu-
ments — those prepared in contemplation of litigation, or for the purpose of seeking
legal advice or reaching a negotiated settlement — are not disclosed inappropriately,
so that legal privilege is lost.

Protection of Directors and Officers

* Consider alternatives for protecting directors and officers from potential liability with
respect to the Year 2000 problem.

Directors and officers can protect themselves from potential liability with respect to
the consequences of unremediated Year 2000 problems in several ways:

* The first is due diligence, which ivolves discharging duties and responsibilities
with the requisite degree of care, diligence and skill, as discussed above.

* The second method involves the grant of an indemnity from the corporation or
an daffiliate in favour of the directors and officers in respect of potential Year 2000

liabilities.

* The third method involves liability insurance for directors and officers.
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Determining the Extent of the
Problem

Embedded systems refer to computer
chips containing instructions for operat-
ing related computer-instructed processes,
or pieces of machinery. These systems are>
found in a wide variety of products. The
concern about embedded systems is that
the computer chips contain instructions
that recognize the year 2000 as 00, not
as 2000. Most often, the chips in embed-
ded systems are hard wired, meaning that
they cannot be altered but must be
removed and replaced.

5. In this regard, see the first section of Part 2.

Each of these options raises legal issues that should be considered with counsel to
ensure that directors and officers are protected effectively. For insurance, this may
include obligations to disclose the risk or provide other notice to the insurer in a
timely fashion in order to preserve any rights under existing contracts.

Other Legal Issues

* Other legal issues that might be expected to result from but are not unique to the Year

2000 problem are listed below:

* [f customers may be affected by the corporation’s Year 2000 problems, the renego-
tiation of customer contracts and other steps should be considered to mitigate
harm to customers.

* If its suppliers face Year 2000 problems that may prevent them from meeting their
commitments to the corporation, mitigation by the corporation of the potential
harm should be considered.

* Other commercial contract issues arising from the Year 2000 problem should be
considered.

* Other employment and labour relations issues arising from the Year 2000 problem,
not raised earlier in this paper, should also be considered.

2. Contracting for Year 2000 Assessment

This section identifies issues that counsel may wish to raise when helping a business
retain an outside consultant or adviser to identify and assess the extent of the busi-
ness’s Year 2000 problems.

There is a difference between consultants retained to identify and assess Year 2000

problems and firms hired to take concrete steps to help a corporation achieve com-
pliance. This section focuses on hiring consultants in the first category, but some or
all of the issues identified here may also arise when hiring a service provider to help
remedy Year 2000 problems.’

Defining Year 2000 Services

* Clearly describe the scope of the work and the resulting deliverables.

The scope of the work and what the consultant or adviser is to deliver should be
specified clearly. For example, the work might include identifying all computer and

embedded systems with potential problems, as well as the likely results of failure if
not remedied and suggestions for correcting the problem.

Time Period and Deadlines

* Stipulate clearly the timing and deadlines by which work is to be completed and deliver-

ables provided

The limited amount of time remaining before the Year 2000 requires that initial
assessments be performed and reports delivered promptly. Contracts should there-
fore specify clear deadlines for completing work and delivering interim and final
reports.
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Representations, Warranties and Covenants

* Contracts should describe clearly the representations, warranties and obligations of the
consultant.

Appropriate representations and warranties might relate to the expertise and experi-
ence of the consultant. Appropriate obligations might include ensuring the thor-
oughness and accuracy of the report, ensuring that it reports accurately on all areas
in which the business is not Year 2000 compliant, and protecting the confidentiality
of commercial information and trade secrets. Similarly, the consultant may wish to
obtain representations and warranties to the effect that the business has provided
accurate and complete information about its systems and that the consultant’s use
of the business’s data, systems and technology (if required for purposes of the assess-
ment) will not result in any infringement, contravention, breach or interference
with the rights of any other person.

Remedies

* Consider the remedies that should be available in the event of a breach of the contract
by the consultant.

One of the more difficult issues is determining appropriate remedies in case of
breach. As the Year 2000 approaches, there may be powerful financial incentives for
the consultant to be diverted to more lucrative opportunities. Further, given the
nature of Year 2000 problems, a consultant’s failure to identify problems could lead
to significant harm to a business, possibly even threatening its survival.
Consideration should therefore be given to providing for liquidated damages provi-
sions, injunctions, or specific performance.

Protecting Confidentiality
* Consider the protection of confidentiality in consultants’ reports.

If the business might face litigation concerning its Year 2000 compliance, written
reports prepared by consultants could be discoverable and might be producible in
that litigation. The business may therefore wish to use confidentiality clauses, have
the consultant retained by the business’s counsel, or take other steps to ensure that
any applicable privilege in consultants’ report is not lost. The business may also wish
to deal with the circumstances, if any, in which the report is changed from a ‘draft’
to a ‘final’ report.

Other Legal Issues

* Other legal issues that might be expected to arise in connection with the Year 2000 prob-
lem (but are not unique to it) are listed below:

* Whether the remedies-provisions of contracts impose a penalty that could be
unenforceable. For example, a liquidated damages provision that is considered by

a court as a penalty may not be enforceable.

* Whether remedies such as specific performance or injunctions would be available.
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A computer programmer writes a set of
instructions to tell a computer how to
carry out a specific task. These instruc-
tions are then translated or compiled,
using a special computer program, into
information that provides the proper set
of electronic impulses. The written
instructions are called source code, and
the translated information is referred to
as object code.

>

3. Contractual Rights and Obligations

This section identifies issues that lawyers may wish to consider when helping busi-
nesses review software licences and other contracts with potential relevance to Year

2000 problems.

The discussion focuses mainly on computer-related hardware, software and mainte-
nance agreements. However, because Year 2000 problems can affect any type of
business and all areas of a corporation’s business, issues concerning non-computer
contracts are also reviewed.

Who Owns the Software

* Consider whether the business owns the software it uses or has licensed it from third
parties.

Determining whether software is owned or licensed is the first step in determining
whether a business might get help (possibly even free help) or software updates from
a supplier to remedy Year 2000 problem:s.

Access to Software Author and Source Code

* If the software was written specifically or customized for the business, consider who is
responsible for preparing and modifying it and whether the source code and applicable
documentation are available.

Reviewing software for Year 2000 compliance is facilitated by access to the source
code and documentation and, if possible, the individuals who wrote the software.
Access is even more important if work is required to remedy Year 2000 deficiencies
in the software.

Is Software Year 2000 Compliani?

* Consider whether existing software licence agreements, maintenance support agreements,
and outsourcing agreements contain a warranty stating that software is Year 2000 com-
pliant or, if not, will be modified.

Review of existing contracts may reveal obligations on the part of software vendors
or service providers to ensure compliance, as well as remedies. Even without these,
consideration should be given to rights the business may have based on general con-
tract watranties or even implied statutory warranties.

Is Software Being Updated to Year 2000 Compliance?

* Consider whether the software has been or is being updated to achieve Year 2000 com-
pliance, either by the developer or another user.

If a compliant version of the software has been created, the corporation may have a
basis to claim it is entitled to receive a copy of the upgrade.
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Access to Software Source Code
¢ Access to the software source code.

Many software licences are limited to object code and do not give the licensee
access to or the right to modify the underlying source code, which may be required
to remedy Year 2000 problems. Contracts can be reviewed to determine the circum-
stances under which a licensee is entitled to access to the source code and to modify
it, procedures for obtaining a copy of the source code, and related considerations.

Does Business Have Rights to Modify Software?

* For licensed software, consider whether the licence precludes alterations without the
prior consent of the vendor.

If the licence precludes alteration without the vendor’s consent, amending the soft-
ware to make it Year 2000 compliant without that consent may variously violate the
vendor’s copyright, terminate the licence, void warranties, or result in the upgrade
becoming the property of the vendor.

Is Software Vendor Offering Assistance?

* Consider whether the software vendor is offering assistance to make its software Year
2000 compliant and, if so, what representation or warranties are being offered.

Businesses should have a clear understanding of the extent of the liability of the
software vendor associated with using its ‘fix’. If this is not appropriate, it may be
necessary either to amend the contract with the licensor or for the business to
obtain consent to undertake correction on its own.

Identifying Legal Rights

* Consider the business’s potential claims and legal rights against third parties with respect
to correction of Year 2000 problems.

After preparing a comprehensive inventory of all hardware, software and other sys-
tems with embedded date functions, a business may wish to locate and identify all
purchase agreements, licences, maintenance contracts and other agreements for
each embedded component, hardware component and software program, then
review each agreement to identify the scope of representations and warranties,
covenants, limitations on liability, and other key provisions (both expressed and
mmplied). Agreements with third-party vendors or service providers, or other suppli-
ers that may have obligations to perform or contribute to fixing problems, should
also be reviewed carefully.

Preserving Legal Rights

* Consider the further steps, if any, the business should take to ensure that it preserves its
legal rights.

Whether based on express contractual language or implied warranties, consideration
should be given to whether, when and how a business should notify others that it
intends to hold them responsible. In some circumstances, failure to request that a



Part 1

Determining the Extent of the
Problem

software vendor or service provider make the changes required to achieve Year 2000
compliance could be seen as a waiver of the right to seek later reimbursement for
expenses incurred by a business in making the changes itself.

Mitigation of Harm to Third Parties

* Consider the business’s obligation, once it has identified Year 2000 problems, to take
steps to mitigate harm to third parties arising from failure of non-compliant systems.

After Year 2000 problems have been identified, consideration could be given to
what the business’s legal position would be if it did not take appropriate steps to
lessen or even avoid harm to the business arising from the failure of non-compliant
systems. This assessment could include weighing the cost of reducing or avoiding
problems against the harm that would result from not taking those steps.

Limitation Periods
* Consider whether limitation periods apply.

The business should become aware of any limitation periods applicable to potential
claims against third parties, to ensure that claims are not prejudiced by lack of
action within the appropriate period.

Insurance

* Consider whether the business’s insurance would defray the cost of determining the
nature of (and remedying) Year 2000 problems.

Insurance contracts should be reviewed to ensure that all potentially applicable poli-
cies are identified and all necessary action is taken to preserve available rights.
Insurance contracts often require the insured to provide prompt notice of potential
claims. As well, the nature and extent of insurance coverage depend on policy pro-
visions that narrow the scope of the policy and specify coverage exclusions or
exemptions. Businesses may also wish to consider extending the scope of existing
insurance or acquiring additional insurance against adverse consequences of Year

2000 problems.

Possible Breaches of Covenant in Financing Documents

* Consider whether the business has debt instruments containing covenants that would be

breached if Year 2000 problems were not addressed.

Debt instruments, especially those issued under a trust indenture, may contain spe-
cific obligations about carrying on business, financial ratios, etc. that are relevant in
considering the consequences of failing to address Year 2000 problems.

Protection of Loans
* If the business has loaned money or has significant receivables owed by certain cus-
tomers, consider how it can protect its rights, including its security, if the borrower or

debtor is likely to face significant risk associated with the Year 2000.

If a borrower’s or debtor’s obligations are guaranteed by a third party, consider
whether the nature and extent of the borrower’s or debtor’s Year 2000 problems
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may affect the enforceability of the guarantee. In this context, generally, the lender
may wish to review its existing rights to information about the state of the borrow-
er’s or debtor’s preparedness for the Year 2000 and its remedies in the event that
material problems are not addressed.

Other Contracts, Including Computer-Related Contracis

* Consider which other contracts, including but not restricted to computer-related con-
tracts, may impose obligations on the corporation with respect to either Year 2000 pre-
paredness or defaults as a result of the failure of computer systems.

Other contracts that should be considered include landlord/tenant contracts and
supply or distribution agreements. In short, the Year 2000 problem can affect all
areas of a corporation’s business, not just computer-related contracts.
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* the absence of malfunctions, logical or mathematical inconsistency, or operational
interruptions due to any date.

Project Management
* Clearly describe the manner in which the correction project is to be managed.

The immovable deadline for completing and testing Year 2000 solutions makes
effective project management crucial. Contracts should provide for effective project
management and for rapid resolution of issues or disputes. A joint management
team and provisions to expedite the handling of issues by senior management can
help ensure timely and effective project management.

Alternative Dispute Resolution
* The contract should provide for the use of alternative dispute resolution mechanisms.

The parties may wish to specify arbitration or alternative dispute resolution (ADR)

mechanisms to resolve disputes between them. Similarly, provisions regarding liqui-

dated damages for breach of contract should be reviewed in light of the law respect-
ing such clauses to determine whether issues are raised.

Tax and Accounting Treatment

¢ Consider whether the contract properly reflects the business’s preferences concerning the
characterization, for tax purposes, of work to correct a Year 2000 problem.

The parties should ensure that the contract does not characterize the remedial work in
a manner inconsistent with the tax and accounting treatment sought by the business.

Consents to Modify Intellectual Property Rights

* Consider what consents and rights are required for the service provider to modify the
software.

As discussed in Part 1, service providers may require access to software tools the
business has licensed, to the business’s software and data, and to the source code
and the right to modify it. Without this access, intellectual property rights, confi-
dentiality provisions and other licence terms could preclude the service provider
from remedying a Year 2000 problem.

Ownership of Modifications and Tools

* The contract should specify the ownership of the modifications and provide for appropri-
ate waivers of moral rights.

The contract should specify clearly which party (or parties) will own the software
modifications and any software tools created in the course of making modifications.
Further, employees of the service provider may have moral rights in such modifica-
tions or tools, in which case the business may wish to obtain appropriate waivers to
permit it to use and modify the software further in connection with subsequent
upgrades or correction efforts. In some cases it may be appropriate for the business
to own the modifications and the tools and for the service provider to be given a
perpetual licence to use and copy such materials or vice versa.



