Serving as a Director of a Client Corporation
Over the last several years there have been increasing concerns about the potential liabilities to partners and firms as a result of lawyers serving as directors and/or officers of corporate clients. Conflict of interest concerns also arise where the lawyer is involved as a director, officer and/or shareholder in a client company. Many firms carry outside director and officer's liability insurance and require an indemnity from the client.  However, there may be situations where the insurance will not cover the partner or the firm, and the indemnity will be of little value. Many firms have implemented policies that limit their lawyers from serving as directors or officers for clients, and the trend is that more and more firms are preventing their lawyers from doing so.

There can be situations where there are positive benefits to a firm and/or the community in having its professionals serve as directors or officers. To properly assess and minimize the risk, firms should implement controls to ensure that directorships are taken on only in situations where there is a positive benefit to the firm, and where there are safeguards in place to ensure that exposure to liability is minimized. 

The following information can help a firm evaluate risks and benefits of having a lawyer serve as a director or officer of a client corporation: 

1. Name of Corporation 

2. Jurisdiction of Incorporation 

3. Address 

4. Principal Contact 

5. Office to be held by the firm’s lawyer

6. Brief description of business 

7. Description of involvement of firm’s lawyer 

8. Publicly traded, private or not-for-profit 

9. Fees billed to company by the firm annually (estimate) 

10. Will any benefits or remuneration come from the office other than legal fees? 

11. What is the benefit to the firm in holding this position? 

12. Attach a copy of the last financial statements received 

13. Are annual meetings held or annual resolutions passed in writing? 

14. Do we maintain the minute book? 

15. If the corporation has employees or an active business, how is it confirmed that there are no arrears in the filing of tax returns or the remittance of required taxes or payroll withholdings? 

16. Is the company involved in any environmental issues? 

17. What director's and officers liability insurance does the firm have and will it cover the lawyer serving this client? 

18. What general or other liability insurance does the client have and is there an indemnity from the client?

The above information should be obtained prior to approving any request to serve as a director or officer, and it should be updated and reviewed annually. 

About the Toolkit
This precedent is a part of the CBA Conflicts of Interest Task Force’s Conflicts Management Resources and Toolkit. An electronic version of this document is available at www.cba.org/conflicts.  The Toolkit provides lawyers with practical checklists and precedents that are intended to help them recognize, avoid and, if necessary deal with and avoid conflicts of interest.  The Toolkit documents compliment and supplement the in-depth legal discussion and analysis of conflicts issues that is in the full report and recommendations of the Task Force available at www.cba.org/conflicts
Disclaimer

The information, checklists, and model agreements and letters provided in this resource are for your consideration and use when you draft your own documents. They are NOT meant to be used “as is”. Their suitability will depend upon a number of factors, such as the current state of the law and practice in each area of law, your writing style, your needs and the needs and preferences of your clients. The model documents may require modifications to correspond to current law and practice. The information and documents provided in this Toolkit are not intended to report, establish or create the standard of care for lawyers.
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