Model Engagement Letter - Long

[Firm letterhead]

[Delivery method]

PRIVILEGED & CONFIDENTIAL

[Client address]

Re: 
Retainer With Respect to [Describe mandate]

Dear [client]:

We write to confirm that you wish to retain [firm name]. We are pleased to represent you on the basis set out below:

1.
Description of Mandate
(a) You have retained us to provide you with legal services in connection with [(].

[Provide as much detail as possible about the specific work contemplated by the matter. Identify clearly any restrictions or limitations on the retainer.  If the retainer is limited to certain areas of practice, identify such limitations in order to ensure that there will be no subsequent misunderstanding as to the extent of your responsibilities.  For example, specify whether or not tax advice is included as part of the retainer.  Describe the retainer in such a way that the scope of work does not carry on indefinitely but will come to a definite and identifiable end.]

(b) We will provide you with legal services which in our professional judgment are reasonably necessary and appropriate to carry out this mandate.

(c) We confirm that (i) we are not providing legal advice or services except as described above, and (ii) once our work on this matter has been completed (see Section 9 below), we will not advise you as to subsequent legal developments relating to this matter.

2.
Description of Client

We will be representing [name(s) of person(s) or entity(ies)] (“you”) in this matter.  [If another entity will be paying the fees, add: even though in certain instances the payment of our fees may be the responsibility of [(] [specify arrangements].]  Our representation of you does not include the representation of related persons or entities, such as the individuals or entities that are shareholders, directors or officers of a corporation, its parent, subsidiaries or affiliates; partners of a partnership or joint venture; or members of a trade association or other organization.  In acting for you, we are not acting for or taking on any responsibilities, obligations or duties to any such related persons or entities and no lawyer-client or other fiduciary relationship exists between us and any such related persons or entities.
[Consider tailoring this paragraph to the circumstances of your client(s).  Where you are acting for more than one client, you must include provisions on the joint representation – See Section 7 below.]
3.
Instructions
We will accept instructions from anyone in your organization who has apparent authority in connection with this matter, unless you instruct us otherwise.

[or]
We will accept instructions for this engagement from [name of person] or such other person as [name of person] advises us is authorized to instruct us.
[Consider whether the person designated to provide instructions has or might have a conflict given the subject matter of the engagement.]
4.
Undertaking to Preserve Confidentiality
(a) We undertake not to disclose or misuse your confidential information, subject only to applicable law and our professional and ethical obligations.

(b) Because we owe this duty to all of our clients, we will not disclose to you information we hold in confidence for others (even where such confidential information would be relevant to our representation of you) or disclose to others information we hold in confidence for you (even where such confidential information may be relevant to our representation of those others).
[Consider whether to expand this sentence in circumstances where it is anticipated that the firm may have information from another client that is material to this client.  This could require, for example, the establishment of a confidentiality screen.]
5.
Identification of Potential Conflicts

(a) We undertake not to take on any matter that would create a substantial risk that our representation of you on this matter would be materially and adversely affected (a “conflicting interest”).

(b) We have conducted a review of our records and we confirm that we have not identified a conflicting interest in representing you in this matter.  We searched your name as well as the following names that you have provided to us as being relevant:

[List all names searched.]
[If the conflict search reveals a conflicting interest, the firm requires the informed consent of both clients to the firm acting. This paragraph should be amended to reflect the conflicting interest. In addition, this may be an appropriate place to describe the conflicting interest and confirm the consent of this client.]
(c) Please let us know immediately if there are any other names that we should search in connection with this matter or if there are any changes or additions to these names in the future.  We are relying on you to let us know of any other parties who become involved in this matter, including any parties whose interests may be adverse to yours.

(d) Please note that we do not normally consider ourselves to have a conflicting interest because we represent another client who is a business competitor, customer or supplier of yours; or is asserting through us legal positions or arguments that may be inconsistent with those you are asserting or may wish to assert; or is adverse in interest in another matter to an entity with which you have a relationship through ownership, contract or otherwise.  Unless you have asked us to perform a search against particular entities described in one of the above categories, our conflict search will not identify any issues arising from our representation of them.

6.
Representation of Other Clients

We wish to avoid any circumstances in which you would regard our representation of another client to be inconsistent with our duties to and understandings with you.

[Option 1: normally for long-standing clients of the firm]

(a) While you are our client, we will not act for another client in a matter which creates a conflicting interest.

(b) We are not aware of any current matters where we act on behalf of other clients which create a conflicting interest.

[If a conflict search reveals a matter in which there is a conflicting interest and both clients consent to the firm acting, this paragraph should be amended to reflect that fact. In addition, this may be an appropriate place to describe the conflict and confirm the consent of this client.]
(c) If we learn, while we are representing you, that we are engaged in a matter which creates a conflicting interest, we may ask for your agreement to our continuing to act on terms satisfactory to all concerned.

(d) [Consider including the following clause which addresses the firm’s obligations to the client when it becomes a former client.]
When you are no longer our client, under applicable professional rules we may represent another client in any matter that is adverse to your interests provided that (i) the other matter is not the same as or related to the matter in which we previously represented you and (ii) we protect your relevant confidential information. [You acknowledge that the timely establishment of a conflict screen will be sufficient protection of the confidentiality of such information so that our firm may represent another client in such other matter.]

[Note that how you protect confidential information will depend on the circumstances of each matter.  If you would like your client to consent to the firm’s future use of confidentiality screens to protect confidential information, include the second sentence.  Note that ultimately, the appropriateness of a confidentiality screen will always turn on the particular facts.  If you are not requesting that consent in advance, delete the second sentence.]

[Option 2: Consider for limited mandates, agency retainers and other one-off matters where you want to be free to act against the client in other matters.]

(a)
While you are our client, we will not act for another client in a matter which creates a conflicting interest unless you consent.  Our acceptance of this matter is on the basis that you now consent to our representation of other clients in other matters that may be adverse to your interests and to our representation in other matters of the party that is adverse to you in this matter provided that (i) the other matter is not the same as or related to any matter in which we are then representing you and (ii) we protect your confidential information. [You acknowledge that the timely establishment of a conflict screen will be sufficient protection of the confidentiality of such information so that our firm may represent another client in such other matter.]

[Note that how you protect confidential information will depend on the circumstances of each matter.  If you would like your client to consent to the firm’s future use of confidentiality screens to protect confidential information, include the second sentence.  Note that ultimately, the appropriateness of a confidentiality screen will always turn on the particular facts.  If you are not requesting that consent in advance, delete the second sentence.]

(b)
Your consent means that while we are representing you in this matter, we could represent another client in an unrelated matter that is adverse to your interests including a lawsuit, negotiation, financing transaction, auction or other acquisition transaction, regulatory proceeding, insolvency/restructuring or other matter.

[This consent will permit you to act against an Option 2 client in unrelated matters, but does not extend to your acting against an Option 2 client in a related matter.  If you want to do this, you should obtain an express consent from each client.]

(c)
When you are no longer our client, under applicable professional rules, we may represent another client in any matter that is adverse to your interests provided that (i) the other matter is not the same as or related to the matter in which we previously represented you and (ii) we protect your relevant confidential information. [You acknowledge that the timely establishment of a conflict screen will be sufficient protection of the confidentiality of such information so that our firm may represent another client in such other matter.]
[If you would like this client to consent to the firm’s future use of confidentiality screens to protect confidential information, include the last sentence.  Note that ultimately, the appropriateness of a confidentiality screen will always turn on the particular facts.  If you are not requesting that consent in advance, delete the last sentence.]

We are relying on the consents described above in agreeing to represent you in this matter and we will not be seeking any further consent from you or consulting with you before advising, acting for or representing another client with interests adverse to yours.  We therefore recommend that you seek advice from independent legal counsel (which may include your in-house counsel) if you have any questions concerning the implications of providing this consent.

7.
Joint Representation [Delete this paragraph if you are acting only for one client in this matter or transaction]
[Consider whether these are appropriate circumstances for a joint retainer under the Rules.  For example, it is permissible (with client consent) to act for multiple parties on the same side of a transaction but a lawyer must not advise them on any contentious issues or act on more than one side of a dispute.  It is important that your joint clients understand that there can be “no secrets” as between them.  Note that this paragraph may not reflect the rules relating to joint representation in Alberta or the required form in British Columbia.]
(a)
We have been asked by each of you to jointly represent you in this matter.  We understand from you that there are currently no contentious issues between you.  However, because of the potential for conflict that arises whenever we are representing more than one client in the same matter in which each client has separate and potentially conflicting interests, we can only accept such an engagement if (i) we believe that we can provide competent and diligent representation to each client, and (ii) we have the informed consent of each client to the terms of the joint retainer as they relate to conflicts and confidentiality.

[Ensure that the informed consent is being given independently by each client and not by a person who is subject to a conflict of interest.]

(b)
We believe that we will be able to provide competent and diligent representation to each of you in a joint retainer because 

[List the reasons why you believe a joint retainer is appropriate.  Include any assumptions you are making about the potential for conflict, the sophistication of the parties, limitations on the engagement, the representation of third party interests (such as minority shareholders) and any other considerations that might be relevant, such as information the client has given you and on which you are relying to satisfy yourself as to the appropriateness of the joint representation.]
(c)
Because we are jointly representing each of you under this engagement, under our professional and ethical obligations:

(i)
No information received by us from either [any] of you in connection with this matter can be treated as confidential insofar as each other is concerned.

(ii)
If a conflict develops between [among] you that cannot be resolved, [include one of the following options:] we will be unable to act for all of you and may be required to withdraw completely.

[or]
you have agreed that we may continue to act for [(], including against [(] (which will seek other counsel to represent [it/them]).  [(] recognizes that we are permitted to continue to use all information obtained from [it/them].  [(] [agrees/agree] that [it/they] will not assert that our prior representation of [it/them] prevents us from acting for [favoured client]].

(iii)
[In appropriate circumstances, you may wish to include the following.] [[(] acknowledge that our firm has a long-standing and continuing relationship with [(].]

(d)
We recommend that you take the opportunity to consult with independent legal counsel [which may include your in-house counsel] regarding the terms of this joint representation.

8.
Terms

The attached Schedule sets out the financial terms of our engagement on this matter including, where appropriate, an identification of the personnel who will be working on the matter and their standard rates.

9.
Termination

(a) You may terminate your engagement of us for any reason prior to the completion of this engagement by giving us written notice to that effect.  On such termination, all unpaid legal fees and disbursements will become due and payable. Subject to our professional and ethical obligations, we may terminate our legal representation of you prior to the completion of this engagement for any reason including as a result of conflicts of interest that arise or unpaid legal fees or disbursements.

(b) Unless our engagement has been previously terminated, our representation of you will cease upon receipt by you of our final account for services rendered.  If, upon termination or completion of this engagement, you wish to have any documentation returned to you, please advise us.  Otherwise, any documentation that you have provided to us and the work product completed for you will be dealt with in accordance with our records retention policies and practices.  Please note that our records retention policies and practices may not be synchronized with yours.  If you have any concerns about what we retain in our records or dispose of, you must alert us to your concern.  Absent written agreement with you to the contrary, we are free to retain or destroy the records we possess with respect to this engagement as we determine to be appropriate.

The fact that we may subsequently send you information on legal developments without charge or that we may include you in general mailings will not change the fact that our engagement has been terminated.

10.
Electronic Communications

During the course of our engagement, we may exchange electronic versions of documents and e-mails with you using commercially available software.  Unfortunately, the available technology is vulnerable to attack by viruses and other destructive electronic programs. As a result, while we have sought to take countermeasures, our system may occasionally reject a communication you send to us, or we may send you something that is rejected by your system.  Accordingly, we cannot guarantee that all communications and documents will always be received, or that such communications and documents will always be virus free, and we make no warranty with respect to any electronic communications between us.  In addition, we make no warranty with respect to the security of any electronic communication between us and you consent to our exchange of electronic communications, including confidential documents, unencrypted.

11.
Privacy

In the course of acting for you, you may provide to us (and we may collect) personal information that is subject to applicable privacy protection laws.  On your behalf, we will collect, use or disclose that personal information for the sole purpose of providing our services to you [all in accordance with our Privacy Policy].

12.
Governing Law

Our engagement with you is governed by the laws of the province of [(] and the federal laws of Canada.  Any dispute between us will be dealt with exclusively in the courts of that province.
[The governing law should normally be the law of the place in which the partner in charge of the matter practices.]

Schedule of Fees, Costs and Payment Terms
Staffing
Unless you instruct us otherwise, our staffing of this matter will be to draw on the necessary resources of the firm in order to handle this matter properly. If it is appropriate to do so, we will involve different lawyers, articling students or legal assistants to deal with different aspects of the matter.  Our legal assistants include law clerks, law students, research librarians and technical specialists. [The person(s) primarily responsible for handling this matter and reporting to you is/are: [(].]
Legal Fees
[Option 1: hourly-based retainer]

Our fees are based on our assessment of the reasonable value of our services.  To assist us in determining that value, we assign hourly billing rates to each of our lawyers and legal assistants, and record the time spent and services rendered by them on the matter.  Currently, the hourly billing rates for the lawyer[s] who will be involved in this matter [is/are]:

	(
	$ [(] per hour

	(
	$ [(] per hour


It may be necessary to involve other lawyers, articling students and legal assistants to work on this matter, in which case their time will also be recorded and billed at their current hourly rates.

Our rates may change to reflect increases in our costs, the increased experience and abilities of our lawyers and legal assistants and other factors.  If our rates change before this matter has been completed, the new rates will apply to the balance of the engagement.

[We would be pleased to provide an estimate of legal fees and costs and expenses that we anticipate will be incurred, and to provide updated estimates as the matter progresses.  Because of the inherent difficulty of predicting the amount of time a particular matter will require and the course the engagement will take, the estimate will be an approximation only.  Our actual fees and costs and expenses may vary, possibly significantly, from the estimate.  Estimates are based on the circumstances as we understand them at the time and on assumptions about events that will affect the scope and nature of our work.]

[Option 2: fixed fee retainer]

Given the nature of this engagement, we agree that our fee, [excluding/including] costs and expenses, will be $ [(] assuming the following:

[(],
[(], and
[(].
We will revisit this fee if these assumptions prove incorrect, or in the unlikely event that we can complete the matter without having to perform all of the work assumed to be involved.

Costs and Expenses
Our legal fees do not include costs and expenses that we incur in connection with this matter.  These costs and expenses will be billed in addition to our fees for legal services.  They typically include long distance telephone charges, messenger and express delivery charges, postage and courier charges, computer research charges, word-processing charges, printing and reproduction costs, overtime costs for administrative staff, facsimile transmission costs, travel expenses, filing charges, [court reporter fees for examinations and transcripts, witness fees, fees for service of legal process] and other costs and expenses.

Where we obtain these services directly from outside suppliers, we bill you the amount billed to us.  Where the amounts charged for these services are significant, we may forward the invoices from these outside suppliers directly to you, in which case, you will be responsible to pay the invoices, in accordance with their terms, directly to the outside supplier.  Certain costs and expenses are incurred in-house, and are billed at an amount intended to cover our direct costs and associated overhead.

[It may be necessary for us to engage outside experts, [such as accountants, economists, appraisers or investigators] to assist in this matter.  We will consult with you before retaining any experts.]  [It may [also] be necessary for us to retain lawyers and others as agents in other jurisdictions.  Fees for [outside experts] [and] [agents in other jurisdictions] are not included in our legal fees.  You will be responsible for payment of all fees and costs and expenses of all [experts] [and] [agents in other jurisdictions] retained on your matter.  Ordinarily, you will be asked to pay the invoices, in accordance with their terms, directly to these parties.]

Payment
Our statements of account for fees and costs and expenses will be sent to you monthly [and at the closing of the file] and are payable [on receipt/at closing].  Interest is charged at the prejudgment rate of interest on amounts outstanding greater than 30 days.  [Each statement will provide a detailed summary of the services provided.]  [You will appreciate that our continued work on this matter is contingent on the timely payment of our statements of account [and the honouring of the financial retainer arrangement discussed below].]

Financial Retainer
For us to accept this matter, we ask that you provide us with an advance retainer payment on account of fees, costs and expenses in the amount of $ [(].  [This retainer will be held in trust and credited against the final statement of account—but not against any interim statements of account—and any amount remaining after final payment will be returned.] [This retainer will be held in trust.  We will render our monthly statements of account against this retainer, on the basis that you will refresh the retainer to this level on receipt of each statement of account.]  [We may request an increase in the amount of the retainer before any period of significant activity.]
[In Quebec only (required by The Charter of the French language):  This letter of agreement has been drafted in English at the express request of the parties.  Cette lettre d’entente a été rédigée en anglais à la demande expresse des parties.]

Please confirm the terms of the Retainer by signing this letter and returning a copy to my attention.

Yours truly,

[Signature]

We hereby acknowledge and agree to the terms of the Retainer, as set forth above.

By:
Name:
Title:
About the Toolkit
This precedent is a part of the CBA Conflicts of Interest Task Force’s Conflicts Management Resources and Toolkit. An electronic version of this document is available at www.cba.org/conflicts.  The Toolkit provides lawyers with practical checklists and precedents that are intended to help them recognize, avoid and, if necessary deal with and avoid conflicts of interest.  The Toolkit documents compliment and supplement the in-depth legal discussion and analysis of conflicts issues that is in the full report and recommendations of the Task Force available at www.cba.org/conflicts
Disclaimer

The information, checklists, and model agreements and letters provided in this resource are for your consideration and use when you draft your own documents. They are NOT meant to be used “as is”. Their suitability will depend upon a number of factors, such as the current state of the law and practice in each area of law, your writing style, your needs and the needs and preferences of your clients. The model documents may require modifications to correspond to current law and practice. The information and documents provided in this Toolkit are not intended to report, establish or create the standard of care for lawyers.
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