Model Memorandum Re: Potential Conflict Arising from Former Mandate

Memorandum

[Date]

To: 

[Persons who will be working on the mandate for [Client X]]



[Persons who worked on the former mandate for [Client Y]]

From: 
[Sender]

Re: 

Confidentiality Screen Procedures: Potential conflict between [Client X] and [Client Y]
[The firm] has recently accepted a mandate to act on behalf of [Client X] in a matter involving [describe the retainer (the “Matter”)].

There exists a potential conflict of interest between [Client X] and [Client Y]. We have acted in the past and may currently be acting for [Client Y], but not in the Matter. The potential conflict arises because we have acted for [Client Y] in respect of [(] and may have received confidential information potentially relevant to the Matter.

Because of this potential conflict, it is appropriate to put into force immediately a confidentiality screen to ensure that the information disclosed to us by [Client Y] and relevant to the Matter remains confidential and is not disclosed to the members of the firm working on the Matter.

Accordingly, the following measures will be taken immediately:

1. Any person who worked for [Client Y] in respect of [(] (as identified in Schedule A and referred to herein as the [Y Team]) must not participate in any manner in the Matter for [Client X]. 
2. (a) Any person working on the mandate for [Client X] or who has any confidential information relating to [Client X] (as identified in Schedule B and referred to herein as the [X Team]) must not disclose any confidential information with respect to [Client X] to any person not on Schedule B, and in particular shall not disclose any such information to any person on the [Y Team].

(b) Any person on the [Y Team] must not disclose any confidential information with respect to [Client Y] to any person not on Schedule A, and in particular shall not disclose any such information to any person on the [X Team].

3.
Any person on the [Y Team] should not share an assistant with any person on the [X Team].

4.
(a) All files relating to the mandate for [Client X] shall be labelled “RESTRICTED CLIENT FILE – THE ONLY PERSONS PERMITTED TO HAVE ACCESS TO THIS FILE ARE THOSE PERSONS WORKING ON THIS MATTER FOR [CLIENT X]” and kept in a secured cabinet. No person shall give access to any such file to anyone on the [Y Team].

(b) All files relating to the mandate for [Client Y] in respect of [(] shall be boxed and sent off site or kept in a secured cabinet on site. Each box on file shall be labelled “RESTRICTED CLIENT FILE –THE ONLY PERSONS PERMITTED TO HAVE ACCESS TO THIS FILE ARE THOSE PERSONS WORKING ON THIS MATTER FOR [CLIENT Y]”. No person shall give access to any such file to anyone on the [X Team].
5. (a) Access to all documents in the computer system relating to the mandate for [Client X] shall be limited to the author of the document, his or her assistant, and any other person that [the lawyer responsible for the matter] may authorize. No person shall give access to any such document to anyone on the [Y Team].
(b) Access to all documents in the computer system relating to the mandate for [Client Y] in respect of [(] shall be limited to the author of the document, his or her assistant, and any other person that the lawyer responsible for the matter may authorize. No person shall give access to any such document to anyone on the [X Team].

Each person currently on the [X team] or [Y team] is required to sign a copy of this memo and to return it to [person responsible]. If a person needs to be added to either team, [principal lawyer for Client X matter] or [principal lawyer for Client Y matter] shall advise [person responsible] and obtain clearance before any confidential information is given to the new member of the team and before any work is performed by this new member. Furthermore, each person who, in the future, works on the mandate for [Client X] or [Client Y] shall be given a copy of this memo and shall be asked to sign and return it with a copy to [person responsible].

The procedures outlined above are in addition to the obligation on all personnel respecting maintenance of confidentiality of client information for all clients. As far as lawyers are concerned, these procedures are in addition to the professional obligation respecting confidentiality of client information. Any violation of the above policy should be immediately reported to [lawyer].

Please note that the measures implemented to safeguard the confidentiality of a matter may carry sanctions in the case of a breach.  All facts, circumstances or complaints regarding a possible breach of such measures must be reported immediately to [person responsible] who shall enquire into the matter and decide on the appropriate sanctions, in accordance with this memorandum.  Depending on the seriousness of the breach, the sanctions may include dismissal or, in the case of a partner, expulsion from the partnership in accordance with the Firm’s rules on governance.

[In Quebec only (required by The Charter of the French language):  This letter of agreement has been drafted in English at the express request of the parties.  Cette lettre d’entente a été rédigée en anglais à la demande expresse des parties.]

I acknowledge having read and accepted the measures set out above.

Signed at [place] this [date].

About the Toolkit
This precedent is a part of the CBA Conflicts of Interest Task Force’s Conflicts Management Resources and Toolkit. An electronic version of this document is available at www.cba.org/conflicts.  The Toolkit provides lawyers with practical checklists and precedents that are intended to help them recognize, avoid and, if necessary deal with and avoid conflicts of interest.  The Toolkit documents compliment and supplement the in-depth legal discussion and analysis of conflicts issues that is in the full report and recommendations of the Task Force available at www.cba.org/conflicts
Disclaimer

The information, checklists, and model agreements and letters provided in this resource are for your consideration and use when you draft your own documents. They are NOT meant to be used “as is”. Their suitability will depend upon a number of factors, such as the current state of the law and practice in each area of law, your writing style, your needs and the needs and preferences of your clients. The model documents may require modifications to correspond to current law and practice. The information and documents provided in this Toolkit are not intended to report, establish or create the standard of care for lawyers.
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