Model Letter Confirming Consent of Clients to Proceed Despite Possible Conflict

Where there is a potential conflict between two or more clients, this letter, jointly addressed to them, confirms their consent for the law firm to act.

[Date]

[Name and address of ABC]

Attention: [Name and Title]

[Name and address of XYZ]

Attention: [Name and title]

Re:
[Subject]

[Salutation]:

This letter confirms our recent [add telephone conversation or e-mail exchange, if and as appropriate] when we advised you that [firm or we] have been asked to represent [ABC Inc.] and/or related entities [ABC] in connection with [insert description of ABC mandate] (the “Subject Matter”).  We have advised [ABC] that our firm [Select one of: has acted in the past, or currently acts] and may in the future act for [XYZ Ltd.] and/or related entities [XYZ], and that as a result, various Firm lawyers may have acquired confidential information regarding [XYZ].

[Firm] has not, and will not be, representing [XYZ] in connection with Subject Matter [and, where applicable, add: and, to our knowledge, we have no confidential information from [XYZ] that is relevant to the Subject Matter.] Having said that, in acting for [ABC] in the Subject Matter, we may be required to act adverse to the interests of [XYZ].  That is why we sought your consent for us to act in connection with the Subject Matter.
We confirm that each of [ABC] and [XYZ] has consented to our firm acting for the other, and in particular, has waived any conflict of interest that could result from our firm acting as counsel to [ABC] in the Subject Matter.

You acknowledge and agree that all confidential information and any documents that either [ABC] or [XYZ] has provided, or may provide, to our firm relating to the Subject Matter will be treated by us as both confidential and privileged insofar as the other client is concerned.  For greater certainty, any information which we may have as a result of our firm’s representation of [XYZ] or [ABC] will not be disclosed to the other client or its representatives without prior authorization.

[ABC] and [XYZ] each acknowledges and confirms that our firm reserves the right to decline to continue to act for one or both of you if litigation or any other irresolvable contentious issues arise between you.  Further, you each agree that if our firm exercises its right to decline to continue to act for one of you, the client for whom we have refused to continue to act will not challenge our firm’s ability to continue to represent the other.

We ask that you kindly sign and return the attached duplicate copy of this letter.  By doing so, you confirm your agreement of the terms set out above, and waive any claim that you might have against our firm relating to the conflict or potential conflict of interest that we have disclosed.  You each also confirm that you have been advised by us to obtain independent legal advice before signing this letter, and have had a reasonable opportunity to do so.
This letter may be executed by facsimile and in counterparts, each of which so executed shall be deemed to be an original and all such counterparts together shall constitute one and the same letter.

[In Quebec only (required by The Charter of the French language):  This letter of agreement has been drafted in English at the express request of the parties.  Cette lettre d’entente a été rédigée en anglais à la demande expresse des parties.]

Yours very truly,
[Firm]
Acknowledged and Agreed:

[Location], [Date]

	[ABC INC.]
	
	[XYZ LTD.]

	Per:
	
	
	Per:
	

	
	Authorized Representative
	
	
	Authorized Representative

	
	
	
	
	

	Name:
	
	
	Name:
	

	
	
	
	
	

	Title:
	
	
	Title:
	


About the Toolkit
This precedent is a part of the CBA Conflicts of Interest Task Force’s Conflicts Management Resources and Toolkit. An electronic version of this document is available at www.cba.org/conflicts.  The Toolkit provides lawyers with practical checklists and precedents that are intended to help them recognize, avoid and, if necessary deal with and avoid conflicts of interest.  The Toolkit documents compliment and supplement the in-depth legal discussion and analysis of conflicts issues that is in the full report and recommendations of the Task Force available at www.cba.org/conflicts
Disclaimer

The information, checklists, and model agreements and letters provided in this resource are for your consideration and use when you draft your own documents. They are NOT meant to be used “as is”. Their suitability will depend upon a number of factors, such as the current state of the law and practice in each area of law, your writing style, your needs and the needs and preferences of your clients. The model documents may require modifications to correspond to current law and practice. The information and documents provided in this Toolkit are not intended to report, establish or create the standard of care for lawyers.
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