Guidelines to Identify Conflicts Involving Lawyer’s Personal Interest

Lawyers who act for clients in any situation where there is a personal interest, financial (other than fees) or otherwise, are in a conflict of interest. The exposure to a malpractice claim is inevitable if the client becomes unhappy about any aspect of the transaction. Even with a written waiver from the client in hand, the burden of proof regarding adequacy of disclosure and demonstrating exercise of good judgment will be most challenging.

Therefore, in situations where there is a real or likely personal conflict of interest, you should not act! If in doubt, consult with a colleague, your firm management or conflicts person/committee, outside counsel or your Law Society’s practice advice hotline.

Questions to help you identify whether you have a personal interest conflict:

(
What is the client’s interest?

(
What is your interest?

(
Will maximizing your interest negatively affect the client’s interest? If so, you should not act.

(
Will you always be able to place the interests of your client first? If not, you should not act.

 (
Is there potential for a falling out between the client and you in connection with the matter? If so, you should not act. 

Examples of personal interest situations to avoid at all costs:

(
Participating in a business transaction with a client;

(
Having a personal or business relationship with another party interested in the representation or transaction;

(
Acquiring an ownership or other interest in a matter adverse to a client;

(
Purchasing real estate from a client;

(
Taking a financial interest in a client matter other than reasonable fees;

(
Creating a legal document wherein the lawyer is entitled to a beneficial interest e.g. being a beneficiary under a client’s will which you have drafted;

(
Having a personal, social or political interest in a client matter; or

(
Borrowing money from a client at the same time as providing legal advice and drafting documentation evidencing the loan and security therefrom.

About the Toolkit
This precedent is a part of the CBA Conflicts of Interest Task Force’s Conflicts Management Resources and Toolkit. An electronic version of this document is available at www.cba.org/conflicts.  The Toolkit provides lawyers with practical checklists and precedents that are intended to help them recognize, avoid and, if necessary deal with and avoid conflicts of interest.  The Toolkit documents compliment and supplement the in-depth legal discussion and analysis of conflicts issues that is in the full report and recommendations of the Task Force available at www.cba.org/conflicts
Disclaimer

The information, checklists, and model agreements and letters provided in this resource are for your consideration and use when you draft your own documents. They are NOT meant to be used “as is”. Their suitability will depend upon a number of factors, such as the current state of the law and practice in each area of law, your writing style, your needs and the needs and preferences of your clients. The model documents may require modifications to correspond to current law and practice. The information and documents provided in this Toolkit are not intended to report, establish or create the standard of care for lawyers.
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