
Guidelines for Non-Engagement Letters
Whenever you decline to represent someone, you should send a non-engagement or non-representation letter.  The point of sending such letter is four-fold:

(
To document that you are not representing a particular person;

(
To advise the party to seek other representation; and

(
To confirm that you have not received any confidential information regarding his or her interests in the matter. (If this is true).
(
To confirm the client’s circumstances as explained to you, and the advice that you gave to the client, in the case of a consultation,
Without such a letter, the person can later allege that he or she relied on you for legal representation even though you provided none, or that you received confidential information which could prevent you from acting against the interests of that person in the future.

Routinely using non-engagement letters for all matters the firm cannot or does not wish to accept will help to avoid these problems. Your non-engagement letters should be clearly worded and address the following issues:

(
Confirm that the representation is declined and that there is no lawyer-client relationship.

(
Include the date of the interview and, if possible or appropriate, why the firm cannot or will not represent the individual, although you need not give reasons.

(
Return any documentation or other property obtained during the consultation.
(
Advise the person to seek other legal counsel as soon as possible to pursue his/her rights.

(
Refer to the fact that statutes of limitations may apply to bar recovery if steps are not taken promptly to pursue rights or remedies. If a specific statute of limitations poses as an immediate problem, specific reference should be made to a need for the person to take urgent action.

(
Take care not to express an opinion on the merits of a claim or other legal position, unless, after completing an initial consultation, you have a full and clear understanding of the client’s circumstances and gave the client advice specific to those circumstances.

(
Where possible, ask the client to countersign and return the non-engagement letter.

Maintain a file for the non-engagement letters you send out so that you have a clear record of what was done in the event questions arise in the future.  Put the names of clients or matters that did not engage the firm in your conflicts system so that appropriate flags are raised in the event of a future conflicts search.

About the Toolkit
This precedent is a part of the CBA Conflicts of Interest Task Force’s Conflicts Management Resources and Toolkit. An electronic version of this document is available at www.cba.org/conflicts.  The Toolkit provides lawyers with practical checklists and precedents that are intended to help them recognize, avoid and, if necessary deal with and avoid conflicts of interest.  The Toolkit documents compliment and supplement the in-depth legal discussion and analysis of conflicts issues that is in the full report and recommendations of the Task Force available at www.cba.org/conflicts
Disclaimer

The information, checklists, and model agreements and letters provided in this resource are for your consideration and use when you draft your own documents. They are NOT meant to be used “as is”. Their suitability will depend upon a number of factors, such as the current state of the law and practice in each area of law, your writing style, your needs and the needs and preferences of your clients. The model documents may require modifications to correspond to current law and practice. The information and documents provided in this Toolkit are not intended to report, establish or create the standard of care for lawyers.
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