
Guidelines for Giving Independent Legal Advice

A person seeking independent legal advice is as much your client as any other. Resist the temptation to rush or take shortcuts.  A lower standard of service is not warranted just because your meeting is brief and you may not see the client again. Remember that a modest $150 independent legal advice (ILA) consultation can leave you exposed to a significant malpractice claim.

Giving independent legal advice is never routine, not even if the person seeking advice has already made a decision and just wants it rubber stamped. Your consultation may be the client’s only opportunity to consider objectively a transaction that exposes the client to significant liability or prejudice while primarily benefiting some other party.  It is essential that you diligently interview the client, gather information, analyze the issues, and formulate your advice.

To ensure that the client receives adequate ILA, and that your advice is clearly understood and documented, follow these steps:

1. Give independent legal advice only if you are competent in the area of law in question.

2. Check the identification of the person for whom you are giving independent advice.

3. If the client needs an interpreter, have a neutral party interpret rather than a member of the family.

4. Gather enough information about the circumstances surrounding the transaction to be able to explain them to your client and predict problems. In particular, gather information on the client’s age and level of experience, the client’s motivation, the relationship of the parties, and their relative bargaining power. Find out enough about the client’s financial situation to know the financial impact of the transaction.

5. Ensure that your client understands not only the nature and effect of the document, but also the client’s underlying rights and entitlements.

6. Rather than ask clients if they understand the document in question, have them explain in their own words their understanding of the transaction.

7. Ensure clients are exercising their own freewill. Be especially diligent if a guarantor is a relative of the borrower, subservient to the borrower, or an unsophisticated party.

8. Be sure the document is complete in all respects before you or the client sign.

About the Toolkit
This precedent is a part of the CBA Conflicts of Interest Task Force’s Conflicts Management Resources and Toolkit. An electronic version of this document is available at www.cba.org/conflicts.  The Toolkit provides lawyers with practical checklists and precedents that are intended to help them recognize, avoid and, if necessary deal with and avoid conflicts of interest.  The Toolkit documents compliment and supplement the in-depth legal discussion and analysis of conflicts issues that is in the full report and recommendations of the Task Force available at www.cba.org/conflicts
Disclaimer

The information, checklists, and model agreements and letters provided in this resource are for your consideration and use when you draft your own documents. They are NOT meant to be used “as is”. Their suitability will depend upon a number of factors, such as the current state of the law and practice in each area of law, your writing style, your needs and the needs and preferences of your clients. The model documents may require modifications to correspond to current law and practice. The information and documents provided in this Toolkit are not intended to report, establish or create the standard of care for lawyers.
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