Checklist for Client Waiver of Conflict

The need for informed consent

To elicit an informed consent to waive a conflict of interest, you are obliged to explain to the client, in plain language, the circumstances of the conflict. The explanation should include the following:


a description of the subject matter of the service to be performed


the nature of the conflict


the factors that create the conflict


the clients or other parties affected by the conflict


whom you will represent and not represent


the implications of the representation on each of the clients


the reasons for proceeding with the representation notwithstanding the conflict

the things you will do and not do


the potential, if any, for the interests to diverge in the future


if a confidentiality screen is used, explain the intended process and how it is intended to protect the confidential information.

Document the consent in writing

The consent should take the form of a clearly worded letter and should include the disclosure suggested above.

The letter should also include the following:


an acknowledgment by each client that even though the representation may be potentially adverse, they are prepared to proceed with the representation;


an outline of the process to be followed if the interests cannot be represented together in the future. Include whether your representation will continue for at least one of the parties in the future as well as your entitlement to retain fees and provision for the additional costs involved in the event that one of the clients has to seek alternative representation;


a statement that the clients have been asked to obtain independent legal advice with respect to the waiver.  If obtained, include a copy of the certificate; if not obtained, reference the client’s election to proceed without independent legal advice.
Maintain file copies of the consent

Copies of the signed consent to waive should be kept by the person in the firm responsible for monitoring conflicts and in the file.
About the Toolkit
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Disclaimer

The information, checklists, and model agreements and letters provided in this resource are for your consideration and use when you draft your own documents. They are NOT meant to be used “as is”. Their suitability will depend upon a number of factors, such as the current state of the law and practice in each area of law, your writing style, your needs and the needs and preferences of your clients. The model documents may require modifications to correspond to current law and practice. The information and documents provided in this Toolkit are not intended to report, establish or create the standard of care for lawyers.
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