Action Plan to Manage a Conflicts situation
The failure to identify and manage a conflict when it arises whether initially, prior to the start of the engagement, or subsequently, can result in a conflicts situation that must be addressed. These situations include:

(
You find yourself representing more than one interest;

(
At least some of the interests have or are about to become adverse and even contentious;

(
At least one of the clients’ interests is being preferred or is perceived as being preferred by another of the clients.

It can be even more of a problem when one (or more) of the clients is not aware of these circumstances. At this point it is likely too late to manage the conflict through the disclosure and consent approach.

If you find yourself in this situation, your reaction may be to try to fix it yourself, or alternatively, to simply ignore the problem. Stop – doing this will most likely create an even greater problem.  Instead, follow these three steps:

(
Recognize it is not too late to react. Recognize that although adverse effects may already be in play, you may be able to minimize them. The earlier you address the situation, the better.

(
Consult with someone. Recognize that the independent objectivity of another lawyer is essential to understanding the circumstances you are in and the proper course of action to follow. Review the situation with a colleague, your firm management or conflicts person/committee, outside counsel or your Law Society’s practice advice hotline. Carefully listen to, and follow, the advice you receive.

(
Do not continue to act. Finally, recognize that you cannot continue to act. It is a huge mistake to try to deal with the conflict yourself. No matter how good your intentions or how objective you think you are, you will be challenged by the competing interests inherent in the conflict itself. Once people become adverse in interest, you will very quickly find yourself in a contentious and possibly acrimonious situation.

It is almost a certainty that at least one of the clients will blame his or her loss on your conflict of interest and an alleged failure to safeguard their interest. You should inform all of the affected clients of the conflict, that it may affect your ability to act in their interests, and that they each should seek their own independent counsel. By doing these things, the clients will get the independent advice and direction they need and you have done something to contain the damage.

About the Toolkit
This precedent is a part of the CBA Conflicts of Interest Task Force’s Conflicts Management Resources and Toolkit. An electronic version of this document is available at www.cba.org/conflicts.  The Toolkit provides lawyers with practical checklists and precedents that are intended to help them recognize, avoid and, if necessary deal with and avoid conflicts of interest.  The Toolkit documents compliment and supplement the in-depth legal discussion and analysis of conflicts issues that is in the full report and recommendations of the Task Force available at www.cba.org/conflicts
Disclaimer

The information, checklists, and model agreements and letters provided in this resource are for your consideration and use when you draft your own documents. They are NOT meant to be used “as is”. Their suitability will depend upon a number of factors, such as the current state of the law and practice in each area of law, your writing style, your needs and the needs and preferences of your clients. The model documents may require modifications to correspond to current law and practice. The information and documents provided in this Toolkit are not intended to report, establish or create the standard of care for lawyers.
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