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Moving Forward on Legal Aid Melina Buckley

EXECUTIVE SUMMARY?

. Introduction

This is a summary of an extesive research paper prepared by Melina Buckley, LL.B., Ph.D., for the
Canadian Bar Association.

MovingForward on Legal AidResearch on Needs and Innovative Approachessents new research
findings, profiles innovations in legal aid servicedelivery in Canada and elsewhere and suggests
future directions to improve legal aid and access to justice generally

A4EEO OOi 1 AOU EECEI EGEOO EAU Al Al Al OPeasesefeG&E A $ 08 "
the paper for the details.

Il. The Rough Road to Here

Publicly-funded legal aid programs started in Canada almost 40 years adiheir purpose was to
provide the poorest residents with access to a lawyer and the justice systent.was generally
recognized that Canada could not claim to be a fair and just sogiét some of its members were
denied an opportunity to seek justice.

Early ideals have, however, given way to ever tightening budget realitiekegal aid programs do

not enjoy the same public profile as governmentun health care or education programs.As a

OAOOI Oh OEOETEET C CI OAOT I AT O OOPDPI Blheftofle o CAl AE
deeply affected by the shrinkage in legal aid services are lemvcome and disadvantaged people

who have no political clout. And only those within the justice system are seeing the negative effects

of the growing number of unrepresented litigants in civil and criminal courts.

The Canadian Bar AssociatiofCBA)has a long history of unwavering support for a legal aid system
that provides publicly-funded legal services for essential criminal and civil matterslt has directed
resources to advocacy work but has seen little positive change from these sustained national and
local efforts.

Canada is not alone among more economically developed countriesugigling to balance the
financing of legal services for lowincome people with ensuring fairness in a justice system that is
supposed to be accessible to everyondn some jurisdictions a renewed emphasis on social policy
goals, such as combating sociakelusion and increasing social equality, is driving a regeneration of
legal aid policy. Innovative approaches to service delivery and strategies to expand efforts beyond
direct legal services are also being put in plac& he following sections profile tHs work.

1 Prepared by Vicki Schmolka, LLBor the Canadian Bar Association.
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lll. The Justice Gap: Identifying the Gap Between the Need for and the
Availability of Legal Services for LowIncome People

1. Civil law problems

Several jurisdictions have undertaken studies to find out more about losincome citizens who have
legal problems related to civil law matters. The studies all come to remarkably similar conclusions
A majority of low-income people experience one or more serious legal problems that make their
day-to-day lives more difficult.

These legal problems usually exigh context with related social problems: economic vulnerability,

mental health, physical health, safety and security issues, discrimination, and language barriefs

A OAOGOI 6h O1 OAOGT 1 OAA 1 ACAl EOOOAO AAfcakiigOA A AAOA
significant economic, social, and health consequences, particularly additional stregzhysical and

mental illnesses have been directly attributed to unresolved legal problems among leitcome

people2

Members of vulnerable groups, such as, fexample, aboriginal people, immigrants, and people
with less than a high school education, may have difficulty identifyintne legal issue in their
situation. Furthermore, they may fail to take action to resolve their legal problems because of a
perceived or actual barrier to getting assistanceHaving a legal problem often generates a negative
attitude to the law and the justice system, regardless of the outcome.

" OEOEOE OOOAEAO EAOA Al ©beopleiak &xhakdted ByAne sl FA OOAT  EA
O(AOAOI AAT A AAT 000 8iitis isAfortuddtedas a Major siudy fodnd thdE eedp@
who get legal advice fare substantially better than those who try to get advice and do riot.

Finally, there is often a recognizable pattern to the led problems experienced by lowincome

people and a direct consequence social exclusion When legal problems related to, for example,

poor housing, family breakdown, and unemployment remain unresolved there is a perpetuation of
disadvantage and a greatelikelihood of increased detachment from the mainstreamRather than

AAOACI OEUA O1 AEAT AgAl OOGETI1T AO A OAT1TAEOGEIiToh EO
a lack of access to needed legal services.

2. Criminal law problems

Legal aid advice, sually provided through duty counsel, must be made available toperson

xET AAT1T1T0O0 A£EEI OA A 1 AxUAO AO OEA OEI A T &£ AOOAOON
decision in theBrydgescase After that initial contact, however, regardless of E A AAAOOAAS O 11 x
income level, legal aid is oftetimited to situations in which a conviction would result in a loss 6

livelihood or incarceration.

2 See,Dr.AbCurrie O, ACAT 00T AT AT O T £ %OAOUAAU , Ecaeh fustibeDAT EOEAA
The Sociologyof Crime,Law and Deviance(Bingley, UK: Emerald Group Publishing, 2009).
www.justiceinitiative.org/db/resource2?res_id=103868

3 Hazel G. GenrRathsto Justice What PeopleDoand Think About Goingto Law (Oxford: Hart Publishing,
1999).
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The coverage criteria currently in place generally deny legal representation to loimcome accused
who havebeen charged with minor offences even though the impact of a criminal record would be
extremely serious for them

As well, basing eligibility for legal aid on the consequences of conviction fails to address the real
needs of many accusedStudies showthat unrepresented accused are often vulnerable and
disadvantaged due to their personal characteristics, low levels of education and literacy, and higher
rates of drug and alcohol addiction Regardless of the seriousness of the charges against them,
theseindividuals cannot adequately advocate for themselvedMany of them end up in prison as a
result.

Given these findings, Canadian studies have recommended that legal aid policy take a more client

centred approach when determining eligibility for legal aidin criminal matters. This would mean

ITTEET ¢ O OEA AAAOOAAGO PAOOI T Al AEOAOQI OOAT AAO O
cultural characteristics; overlapping legal problems; and needs related to systemic social factors

3. Unmet needs for legal services

A major United States study looked at the civil legal needs of lewcome individuals and families

In British Columbia and Alberta, mapping projects have correlated the presence of &gervicesz
information, advice, and representatiorg with an assessment of the legal needs of leimcome
citizens. The biggest gaps are in rural and remote areas, in delays in accessing services, and in the
ways services are provided People with low levels of education, for example, prefer fac®-face
assistance and find using the telephone or Internet to access services a frustrating barrier.

In Canada, legal aid funding has dropped by 10%, although, overall, funding for health care and
education has risen. For example, between 1996 and 2006, Ontario saw an increase of 33% in
health spending and 20% in education spending

The gap between the need for and the availability of legal aid services continues to grow not only
because of the general degie in funding for legal aid programs but also because of factors such as
the increasing number of working poor and changing government policies leading to, for example,
more criminal charges and increasingly complex income support programd he Legal Serices
Commission in England and Wales has recommended that when government policies can be
expected to result in an increased need for legal aid services, there should be an accompanying
increase in the legal aid budget

In its 2006-07 Businesdlan, Lega Aid Ontario quantified some of the ways in which legal aid
services can reduce the costs of other government programs, particularly in the social services
sector. Dr. Buckley concludes that more research to identify the complete social and economic
costs of inadequate legal aid programs and to support the business case for adequate lejdh
services would be useful.

4 Documentingthe JusticeGap in America: The CurrentUnmetCivil LegalNeedsof Low-IncomeAmericans
(Washington, DC: Legal Services Corporation, 2005).
www.Isc.gov/justicegap.pdf
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IV. Policy objectives: evolving legal aid services
1. FkYgebY bdfkkfkdY3Y1l-YvbropYArdl

Canadian legal aid programs began during the 1960s, an arfastrong public commitment to social
justice and a shared belief in the benefits of equal access to justi¢ainding for legal aid programs,
delivered by the provinces and territories, came from both the federal and provincial governments,
with the federal government setting policy goals in its funding agreementsThese policy goals
focused on the types of situations (case coverage) and the financial needs (thresholds for eligibility)
that legal aid programs should address.

Today, federal funding for pravincially-delivered civil legal aid is part of a general social services
transfer payment with no strings attached A national policy perspective has been lost and, as a
result, access to civil legal aid varies widely across the countrin some provinces, for example,

legal assistance is available for child protection cases where a parent risks losing custody of a child
but not for most family law matters. The very limited access to legal assistance and the disparities
in the availability of legal aid ®rvices experienced across the country point to the need to +hink

and re-establish a national policy for legal aid services.

2. A shift in policy objectives

Some provinces have identified new policy objectives as they work to address unmet legal service
needs and assist clientsBritish Columbia has reoriented its legal aid policy to a needdased
problem-solving approach from one based on statutory entitlementin 2007, theLegal Services
SocietyActbroadened the mandate of the Legal Services Socieyond providing an effective and
efficient legal aid program to helping people to solve their legal problems and facilitating access to
justice. More is being done to integrate legal aid services with other social services and to help
clients to reach pogtive, long-lasting solutions to their legal problems.

A report commissioned for Legal Aid Ontaridproposed a similar approacty focusing on
prevention and early resolution of legal problems and promoting a greater integration of legal aid
services with other social services.

In the criminal justice field, policy papers are looking past the strictly legal issues of the right to

counsel when liberty is in jeopardy to social objectivesSome American legal aid programs have
OPOAOGAT OET ¢ AiEmakhdate AO PAOO T £ O

Recognizing the links between poor health, poverty, and inadequate access to justice at leastone
AQOE!Q EAQ\QQQQAOQAAAOEAO\OT i AAOOOA OEA OOAAAOGO
AT A TEZEA AEAT AAO AAAT EI BDOT OAAed

In the United Kingdom, the lack of access to legal assistance is identified as a factor in social

exclusion. AnActionPlanon SocialExclusion overseen by a Cabinet Minister for Social Exclusion, is
guided by five principles:early intervention; systematic identification of whatworks; better co-

5 ProfessorMichael Trebilcock,Reportof the Legal Aid Review20087 report submitted to the Honourable
Chris Bentley, Attorney General of Ontario (Toronto: AG Ontario, 2008).
www.attorney general.jus.gov.on.ca/english/about/pubs/trebilcock/legal_aid_report_2008 EN.pdf

6 Dianne Martin, A Seamles#\pproachto ServiceDeliveryin LegalAid: Fulfilling a Promiseor Maintaining a
Myth?(Ottawa: Justice Canada, 2003).
www.justice.gc.ca/eng/pilrsirep -rap/2001/rr01_[a20 -rr01_aj20/rr01_la20.pdf
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ordination of the many separate agencies; personal rights and responsibilities; and intolerance of
poor performance. The Plan emphasizes the need for legal aid service delivery approaches that
respect the dynamics of sociaexclusion?

I OOOOAI EA8O . AGEITTAT ,AcCAl ' EA 1T OCAT EUAOQEITTh xE
has proposed a new legal aid policy grounded in a human rights framework and providing service

based on priority areas of need rather than jusdictional sources of laws Three of the six priority

areas are tied to social exclusiond EA BT 1 EAU 1T AEAAOEOA EO OO01T AT OOO0OA
Australians are able to have recourse to the law for the preservation and enforcement of their legal

rghO®8 6

A

mh

3. Thresholds for eligibility

Increases in the cost of living without a parallel increase in the minimum wage or social assistance
benefits and pensions mean that more people are living in poverty or on the edge of povergor

the most part, eligibility levels for legal aid have not changed leaving more people without access to
legal services.

Quebec and Manitoba have expanded eligibility for legal aid by having clients whose incomes are
just above the eligibility threshold pay for some of the serviceprovided.

In the United Kingdom and Australia work is underway to develop national means tests to establish
a national eligibility standard.

4. Legal arguments for legal aid services

&OOOOOAOQEI T O 1T OAO OEA AAEEAEAT Atefbsdst&ihcreasd CAI AEA O
funding to improve the situation have led to court actions
The CBA published a set of legal opinions on the constitutional right to civil legal aid in 20G&hd

then launched a public interest test case on the issuélowever, the @se was dismissed at the pre
trial stage and appeals, up to the Supreme Court of Canada, were unsucces$sful.

In the United States, a 1981 Supreme Court decisigeld that there is a presumption against
appointing counsel in civil cases where no threat ahcarceration exists and that the presumption

7 Cabinet Minister for Social ExclusiorReachingOut: An Action Planon SocialExclusion(London: Goverrment
of U.K., 2007).
www.cabinetoffice.gov.uk/media/cabinetoffice/social_exclusion_task_force/assets/reaching_out/redtng_o

ut_full.pdf, at 49.

8 NewNational Policyfor Legal Aid in Australia (Hobart, Tas.: National Legal Aid, 2007).
www.lsc.sa.gov.au/cb_pages/image#%20New%20National%20Legal%20Aid%20Policy.pdfat 3.

9 Making the CaseTheRightto Publicly-FundedRepresentatiorin Canada(Ottawa: Canadian Bar Association,
2002).
www.cba.org/CBA/pdf/20 02-02-15_case.pdf

10 CanadianBar Associationv. British Columbiaet al, [2006] B.C.J. No. 2015, 1 W.W.R. 331; appeal denied
[2008] B.C.J. No. 350, 290 D.L.R"}4617 (B.C.C.A.); leave to appeal to the Supreme Court of Canada denied
[2008] S.C.C.Ao. 185 (S.C.C.).

n Lassiterv. Dept of SocialServices452 U.S. 18 (1981).
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can only be overcome in exceptional circumstanced his has led the National Coalition for a Civil
Right to Counselz to bring right to council cases in several states.

In 2006, the American Bar Association g@ssed a resolution that federal, state, and territorial

Cl OGAOT T AT OO DOiT OEAA O1 ACAl AT &1 OAdw-inkdine persdndArd O A O
those categories of adversarial proceedings where basic human needs are at stake, such as those
involving shelter, sustenance, safety, health or child custo8@yd

Model laws are designed to provide a starting point for a state considering legislating a right to
counsel To encourage progress, the California Model Statute Task Force drafte8tate Equal
JusticeActand aStateBasicAcces$o JusticeAct, which provides a right to counsel for certain high
priority basic needs such as shelter, sustenance, safety, health, and child cust&dy.

Despite lobbying and litigation efforts, there have been no sigmiant systemic improvements in
access to justice in Canada during the last four decades.

V. Innovations: improving elements of legal aid services

Historically, Canadian provinces have used one of three ways to provide legal aid representation to
eligible clients z through staff legal aid lawyers, lawyers practicing in the community and paid by
legal aid, and a mixed system that offers both.

Over the years, tight budget constraints and narrowhfocused government agendas have not
provided many opportunities for creative programming strategies and innovation Instead, legal

aid services have become desperate to find more efficient ways to provide services to more people
within their limited budgets.

The main trend in service delivery has been to shift the orsuonto individuals to navigate the justice
system on their own Legal aid services have been unbundledy offering legal information,
advice, and representation at different stages, legal aid providers are able to assist more people
Under the new selfthelp model, clients do not usually benefit from ofgoing representationz an all-
inclusive service relationship with a lawyerz but must figure out how the legal information they
have received applies to them and advocate for themselves much of the time.

Some developments in legal aid service delivery have become the subject of research and
evaluations.

1. Mechanisms for providing legal information and advice
Legal information was traditionally provided in pamphlets or small booklets Today, legal
informati on is increasingly available through many different multilingual media including:

e Web sites

e Touch-screen services available at kiosks in shopping malls and public places (for example,
to file Earned Income Tax Credits in the United States)

12 www.civilrighttocounsel.org

13 Resolution 112A.
www.abanet.org/legalservices/sclaid/downloads/06 A112A.pdf

14 Both model statutes are available atvww.brennancenter.org
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o Telephone messges (for example, diala-law programs which offer recorded scripts on
legal topics)

e Videos
¢ Video conferencing

In the United Kingdom, free, casspecific, legal advice is now available from a lawyer through
community-AAOAA OAT APET T A EWdbBitestsSET AO AT A OAOE 0006

In Canada, lawyer referral services run by the law societies give the name of a lawyer who will
provide a free halfhour consultation.

2. The role of paralegals and other legal aid personnel

The expansion of the team of legal aid personnel to ilucle more nonlawyers is another
innovation. Legal information outreach workers, family resource facilitators, and counsellors do
not replace lawyers but can assist clients by taking time to discuss information with them and
helping them to access othereyvices.

3. Outreach programs

Outreach programs, usually connected to a hub office, bring legal aid services to communities that
are too far from the legal aid office and to people who may not otherwise visit the office.

In the United Kingdom, outreach advie sessions are held at neighbourhood centres, day centres,
OAOCGEAAT OEAT EIT T AOGh Ul OOE AAT OOAOGHh AT AOT 006 1 AFEEAA
centres. The Citizens Advice Bureaux offers outreach information or advice in over 1000 health

settings, giving people access to legal services in a place with which they are familiar and are likely

to feel comfortable.

A 2002 analysis of poverty law services in Canada concluded that to be successful outreach services
must be linked to community netwaks that offer ancillary services and have local credibility$

4. Point of entry services
Several access to justice and civil justice reform reports have recommended that services be
provided at a single point of entry to the courts so that members of the plib can receive

assistance directly and easily?

British Columbia has, for example, established the Supreme Court Se#lp Information Centre,
located in the Vancouver Law Courts, and the Nanaimo Justice Access Centre.

15 www.clsdirect.org.uk/

16 Social PAnning and Research Council of B.@n Analysisof PovertyLaw Servicesn Canada(Ottawa: Justice
Canada, 2002).
www.justice.gc.ca/eng/pi/rsirep -rap/2003/rr03 _lal3rr03_ajl3/index.html at 40.

17 See, for exampleCurrie, supra note 2.
www.justiceinitiative.org/db/resource2?res_id=103868
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Ontario has Family Law InformationCentres at family courts throughout the province. These
centres are stocked with information materials and have staff available to answer questions during
designated hours Lawyers provide advice to legal aid eligible centre visitors.

Concerns have beenaised about the usefulness of selfielp centres to, for example, people with
low literacy skills, people who cannot get to a centre during regular working hours, and people in
rural and remote communities. Using a rigid means test to determine service gibility alsoresults
in frustration for centre visitors who do not qualify and may not get legal adviceMore flexible
financial eligibility criteria have been recommended:8

5. The expanded role of duty counsel

Duty counselare the emergency room professinals of the court systent? They keep the courts
running by providing unrepresented litigants with immediate help. Duty counsel offer legal advice

at a critical moment in the legal process but their advice is, of necessity, quick and cursory, and may
someimes be limited by a lack of time to accumulate necessary information.

The last decade has seen an expansion in duty counsel prograrighile the service model was
originally developed for a small range of criminal matters, dutgounsel now assistsvith more
criminal as well as family law matters In some jurisdictions specialized duty counsel are also
available in youth, domestic violence, mental health, aboriginal, and drug treatment courts.

Evaluations of duty counsel programs have found many positiegtributes including better

working relationships among justice system participants (Crown, court and support services, client,
AOGAsqh Ei DOl OAA EAEI A AT A 1 AxUAO AT 1 O6ET GEOUR AT A E
knowledge of the law, the systemand support services There were fewer delays and

adjournments, and more matters were resolved without going to trial Shortcomingswere related

to workload and scheduling

In the United Kingdom the duty counsel role has been expanded beyond crimiraadd family law
cases to include other civil law matters, such as housing evictions.

Duty counsel are especially helpful to people who are less likely to access legal advice before
coming to court because of alienation from the legal process generally or ntal health, literacy, or
language challenges.

Duty counselare not seen as replacing the need for full legal representation at a trial.

6. Legal aid offices
In some jurisdictions, staffed legal aid offices have been part of legal aid service delivery sitioe
beginning. Other jurisdictions have chosen to give legal aid certificates to clients who can then ask
a private practice lawyer to take on the work at the legal aid rateSome jurisdictions offer a

combination of both systems.

Manitoba recently reviewed its mixed legal aid approach to assess cost differencéhe Manitoba
research concluded that a complete staff system would cost more than a mixed system but noted

18 Trebilcock, supranote 5 at 110.

19 Legal AidOntario, Busines$?1an2006-2007 (Toronto: LAO, 2006) at 4.
www.legalaid.on.ca/en/publications/PDF/Public_Business_Plan_April_2006.pdf
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that the conclusion is a function of the tariff paid to private bar lawyers, the cosff staff, and the
productivity of staff and that these factors all vary over time?

Ontario and Alberta have piloted and evaluated staff offices for criminal and family law matters
Research on the pilot Criminal Law Offices in Ontario found that they gvided a valuable service to
address a significant previouslyunmet need Cost comparisons between staff and private bar legal
aid services were considered misleading because of the different work realities including: the
private bar does not receive a ked salary, staff lawyers do; the private bar can take on or refuse
any type of case, staff lawyers are restricted and must handle more difficult cases without
additional compensation or assistance; the private bar can hire or layoff staff depending on
workload, staff offices cannot!

7. Community-based legal clinics

The community clinic model is multidisciplinary, and includes a mandate for community education

and development, and law reform. These communitipased clinics were established to provide

povertyl Ax OAOOEAAO 110 111U OF AilAOGEAOA Al ET AEOEAC
eliminating the systemic causes of povertyln practice, however, community clinics are often

overwhelmed by individual casework and the strategic, longerm actions and test cases to shape

law and protect rights may not take place.

A few community-based legal clinics are managing to fulfil their original mandateFor example, the
Manitoba Public Interest Law Centre, a division of Legal Aid Manitoba, focuses orastgic

litigation on behalf of disadvantaged groupsCalgary Legal Guidance enjoys grassroots and legal
community support, is free of government interference, and operates with staff (lawyers and social
workers) and volunteers, including law students Legal Aid Ontario funds 17 speciality legal aid
clinics for, for example, people with disabilities, the elderly, injured workers, and African
Canadians

The 2002 analysis of Canadian poverty law services found that the capacity to laur@€harter of
Rights and Freedomditigation is crucial to poverty law lawyers but requires more funding than is
currently provided to public interest advocacy organizations The report also recommended that
one constitutional law specialist be part of any group of poverty lawawyers, providing some
capacity for test case litigation and being available as a resource for others seeking to understand
the application of theCharterto administrative regulations 22

8. Law school legal aid programs

Law school clinic programs have beean important component of legal aid services to lovincome
people over the last decadesin the 2006-07 fiscal year almost 1000 Ontario law studentg 25% of
the enrolment in the six Ontario law faculties participated in the Student Legal Aid Service
Scrieties program. A significant number of students are doing work that is currently not integrated
with other legal aid services.

20 A Reviewof Manitoba Legal Aid (Winnipeg: Government of Manitoba, 2004).
www.gov.mb.ca/justice/publications/pdf/legalaidreviewfinal.pdf

21 Robert Hann, Fred Zemans and Joan Nuffieldr Legal Aid Ontario,Evaluationof Criminal Law Offices Third
YearReport(Toronto: Robert Hann & Associates Limited, 2008).
www.legalaid.on.ca/en/publications/downlo ads/clo_evaluation_08apr.pdf

22 Social Planning and Research Council of Blipranote 16 at 83.
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A study of American law school clinic3 found that although there has been a steady increase in the
number of law school clinics there has been a narrowing of service goals and a reduction in the
number of clients served The study compares law school legal aid clinics to teaching hospitals and
suggests that the clinics should become research sites developing and testing sesuielivery
models, providing access to researchers interested in the relationship between law and legal
services to conditions of poverty and disadvantage, and making comparative assessments of
differing methods for teaching about the practice of law.

9. A more holistic approach to legal aid service delivery
I EAx EOOEOAEAOEIT O EAOA CilA
I £/ OEA AT @6 O1 xAOAO AT |l POAEAI
approaches.

AUiT A OfF ATl 1 ACAI
&

O E O A Thare e titde ®AC OA O A A

i.  Multidisciplinary practices bring together legal, social, and health services giving
clients the ability to access the services they need in one place and eliminating
referral fatigue. Being part of an integrated service means that lawyers can
smoothly transfer clients needing counselling to other professionals and can focus
on legal issues Other professionals may give legal staff a useful perspective on a
Al EAT 66 O A B 0 Adiahnédrer-pghofe€sional collaboration that leads to
seamlessAl EAT O OAOOEAAO EAO 11 Ashalthdughit doksd AT T Al (¢
require sensitivity to professional obligations such as solicitorclient privilege.

Community Legal Advice Centres, piloted by the Unitdéingdom Legal Services
Commission, are onestop-shop services delivering combined social and welfare
legal services, including community care, debt counselling, housing support,
employment assistance, and welfare advicelhe Centres are designed to serve
clients from initial diagnosis and information provision to advice, support, and legal
representation in court.

ii. Increased coordination among agencies serving the low -income community
yields advantages for both clients and service providerdn the United Kingdom the
Al PEAOCEO EAO A Avbik betwken goiernEénfalende® s a means to
assist disadvantaged individuals and communities and to combat social exclusion
Community Legal Service is a key partner.

iii. A holistic approach to criminal legal aid services has only been discussed in
Canada® but has been put in practice in a handful of American projectShe
objectives of these projects go beyond high quality defence services for accused
clients. Holistic advocacy means providing broad clienfocused services that
address underlying problems such as poverty, mental iliness, alcoholism, substance
abuse, posttraumatic stress disorder, and family dysfunction with a view to

23 Jeanne Charn and Jeff SelbPovertyLaw and Law Schools 7 E A @/6rking Howand Why?Legal Aid, Law
SchoolClinicsand the Opportunity for JointGain(Boston: Management Information Exchange Journal, 2007).

2 Social Planning and Research Council of BsTipranote 16 at 70.

25 Dr. Ab Currie UnmetNeedfor Criminal Legal Aid: A Summaryof ResearctResult§Ottawa: Justice Canada,
2003).
http://canada.justice.gc.ca/eng/pi/rs/rep -rap/2003/rr03_la9 -rr03_aj9/index.html, at 30.

-10 -


http://canada.justice.gc.ca/eng/pi/rs/rep-rap/2003/rr03_la9-rr03_aj9/index.html

Moving Forward on Legal Aid Melina Buckley

preventing future crimes. The social service orientation is collaborative, intensive,
and long-term.26

The Bronx Defendes, for example, has social workers, criminal defence lawyers,
civil lawyers specializing in child welfare, housing and immigration workers, and
youth and community outreach staff working together out of the same building.

Inter -disciplinary working groups reflect the interconnectedness of the issues facing loimcome
clients and can best meet their overall needdnstead of solving a legal problem and often seeing
the client continue in the situation that gave rise to the problem, a holistic approach hadhe
promise of a more fundamental and permanent change in circumstances.

Services for underserved communities

Various reports have stressed that the legal aid system fails to adequately address the needs of
specific disadvantaged communities Projectsare underway in some jurisdictions to better meet
the unique needs of, for example:

e Aboriginal communities
e inmates in federal institutions, and
¢ single young mothers who find themselves in trouble with the law.
All these innovative strategies may improve sme element of a legal aid service or service delivery

generally. None of them have yet become entrenched in legal aid programs across Canada as part of
a national access to justice vision.

VI. Enhancements: putting in place mechanisms to increase access to
legal services
$08 " OAEI AUBO PAPAO DPOAOAT 6O Oxi1 | AAEATEOI O & O A
to but separate from legal aid reform: access to justice communities apdo bonowork.

1. Access to justice communities

In the United States aaess to civil justice communities are in place in most states to create a
comprehensive, integrated, and statevide legal assistance serviceOrganized under Access to
Justice Commissions, these communities bring together the federafiynded Legal Service
Corporation and nonLegal Services Corporation providers, other service providers, including social

21T AET ' 8 BewAdd awiekityElow hlistic representation makes for goodpolicy, better lawyers

AT A 17T 0A OAOEOAZEAA Al E AdEGr@péan FoduhbrdoceR @ Adtibe) ReBruagrPd0 OEA ¢
26, 2005). Steinberg is the Executive Director of The Bronx Defenders.
www.bronxdefenders.org/index.php?page=publication&id=18&param=publications_and_media

26

27 Examples of holistic criminal legal aid services include:

The Bronx Defendersywww.bronxdefenders.org/;

Knox County Public Defender Community Law Officeiww.pdknox.org/800main.htm ;

The Neighbourhood Defender Service of Harlemmww.ndsny.org/ ;

Georgia Justice Projectyww.gjp.org/
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service providers,pro bonoprograms, initiatives supporting unrepresented litigants, law school
clinics, and key private bar and state judicial system ements.

The main goals of access to justice communities are to:
e create a single point of entry to legal assistance for leimcome clients
e integrate all institutional and individual providers and partners

¢ allocate resources among providers to ensure thaepresentation can occur in all forums
for all low-income persons, and

e provide access to a range of services for all eligible clients no matter where they live, what
language they speak, or the ethnic or cultural group to which they belong.

Although Canadia legal aid programs have experimented with elements of this approach, no
jurisdiction has set up a permanent collaborative structure similar to the American Access to Justice
Commissions A recent review of legal aid in New Brunswick did propose approadtg the other
Atlantic Provincesto explore the benefits of a joint delivery model for legal aid servicé which

could perhaps lead to an Atlantic Access to Justice Commission.

2. Probono work

Lawyers have always taken on a few clients at greatly reducedtes or for free. Cutbacks in
government support for legal aid programs has led to a substantial increasepno bonoactivity in
many countries and a move toward greater organization and integration qfro bonoefforts within
legal aid programs and the cort system itself. There has also been a move to quantify the amount
of pro bonowork being done with some American states making it mandatory for attorneys to
report on pro bonoactivities.

A roundtable discussion on the relationship between legal aidna pro bonolegal services by the
Victoria Law Foundation, Australid® raises the concern thajpro bonowork is being substituted for
adequategovernment-funding of legal aid servicesParticipants noted that the private legal
profession has subsidized andupported legal aid since legal aid began but worried thadro bono
work is now being required to handle legal aid overflow cases, civil cases that were previously
funded. Unlike legal aid which is a matter of right, lawyers take opro bonocases as a iatter of
charity and professionalism and there is no entitlement to receive .itlt was recognized that a
significant amount of unmet need for legal services cannot be filled lpyo bonoefforts.

In Canada, lawyers continue to offepro bonoservices althaigh the tensions at the juncture
between legal aid andoro bonoservices still need to be resolvedit has been suggested that the bar
use a formal commitment topro bonowork as aquid pro quofor governments to reinvest in legal
aid systemss0

28 Dr. J. Hughes an#.L. MacKinnonlf therewerelegalaid in New" O OT O x EekiéwbflLegalAid Servicesn
NewBrunswick(Fredericton: Province of NB, 2007). Seeecommerdation #40 at 39.
www.gnb.ca/0062/pdf/5071%20eng%20report.pdf

29 Victoria Law Foundation,Future of Pro Bonoin Victoria (Report from the Round Table Series, 2001).
www.victorialaw.org.au/pdfebook/Future_of _Pro_Bono_in_Victoria_126kb.pdf

30 2EAEAOA $AOIET R O"OAAAE T £ #11 O0OAAOed 4E CAx %ATTT T U
(2002) 25 DalhousieLaw Journal335.
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In addition to access to justice communities angro bonowork, the paper mentions a few other
mechanisms that could make legal services more widely accessible to middle and lower income
Canadians. These include:

e prepaid legal services plans (legal expense insuran)

e contingency legal aid funds (successful legal aid litigants must reimburse a portion of their
settlement)

e contingency fees (where lawyers are paid depending on the success of their efforts)
¢ tax deductions for legal expenses, and
¢ low-cost information and summary advice services.

V. Prddbpqgqfl kpYcloY>"qfl k7YcricfiifkdYqge
equal justice

The CBAhas consistently maintained that governments must accept the primary responsibility to

ensure equal access to justice through the provisioof legal aid services The CBA has also

PDOT i 1T OAA OEA 1 ACAl DOl ZAOOEI 160 OAOPI T OEAEI EOU Ol
delivery of governmentfunded legal aid and by providingoro bonoservices.

CBA members have adopted numerougsolutions on legal aid improvements, supported lobbying
campaigns across Canada, and contributed to a national public relations campaign to raise public
awareness about the inadequacies of the Canadian legal aid systéthe CBA has been the only
consistent advocate for legal aid reform at the national level, although there are important allies in
the anti-poverty and social justice movements

The CBA has a fiv@oint platform on legal aid reform:
e Legal aid should be recognized as an essential publiagiee, like health care.

e Public funding should be confirmed as necessary to ensure access to justice fordimaome
people.

¢ Public funding for legal aid must be increased.

e National standards for criminal and civil legal aid coverage and eligibility critéa are
required.

¢ The federal government should revitalize its commitment to legal aid.

Dr. Buckley notes that despite all its efforts to improve legal aid funding and services, the GBA
advocacy efforts to date havaot been successful The paper suggsts severalpossible approaches
for the CBA to refresh its commitment to improved civil and criminal legal aid services in Canada
Justice demands it.
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SOMMAIRE EXECUTIF!

. Introduction

Ce qui suit est un sommaire du volumineux rapport de recherche rédig@pMelina Buckley, LL.B.,
OE8$8h DI OO 186! OOI AEAOGETT AO "AOOAAO AAT AAEAT 8

Le rapport, intitulé « Aide juridique zLa voie du proges: Recherche sur les besoins actuels et les

approches innovatrices» (Moving Forwardon Legal Aid Research on Needs and Inradive

Approache}, présente de nouveaux résultats de recherche, décrit des innovations en matiere de
DOAOGOAOGEIT AA OAOOEAAO AGAEAA EOOEAENOA AO #A1 AAA
OOA ABAT i1 EI OAO 1 6AEAAAEOCOEAENDA BOhAABRO@EBEAARS CIil
Ce sommaire présente des points saillants ddI OAAEAOAEA A O Bldkleyl Foukplusi UOA A
amples renseignements, veuillez consulter le texte intégral du rapport.

Il. Le difficile chemin parcouru

presque 40AT 08 )1 O OEOAEAT O U AOOOOAO AO@ Oi OEAAT OO 1A
systeme de justice. Il était généralement reconnu que le Canada ne pouvait pas se poser egtgoc
juste et équitable si certains de ses membres étaient privés de la possibilité de demander justice.

Les idéaux initiaux ont toutefois cédé le pas a des réalités budgétaires de plus en plus difficiles. Les

DOl COAI I AO ABGAEAA E OeRkiénPdicedtioh publiq e @Adrogranbngd A

Ci OOAOT Al A1 OAOGo AA OIET O AA OAT Oi 10 ABAT OAECT Al A
AET AT AAT AT O Cci OOAOT Al AT OAT AR trigefsiedcibusée. Q&EEAENOA A
personnes les plus touchéeB AO T A Oi AOAOETT AAO OAOOEAAO ABAEAA
AAEAT A OAOGAT O AO AOOOAO PAOOITTAO Ai OAOGAT OAci A0 N
1A0 ET OAOOGAT AT OO U 168E1T Oi OEAOO AO Ouabei A AA EOOO
croissant de parties non représentées par un avocat qui comparaissent devant les tribunaux civils

et criminels.

I 00T AEAOGETT AO "AOOAAO AAT AAEAT j1"#q Ol OOEAT O
AEAA EOOEAENOA N O HuedADdDéntinAnésiddnd lesafabded &ikidelles &OOE AE
“0OE1 A0 AA 1T AOOOA AOOAT GEAI T A8 w1 A A AT 1 OAAOI AA
A AT 1T O0OOAOI NOA PAO AA AEAT CAI AT OO Pi OEOEAZAO U 1A

Ou [T} Ou Ou

. A # Aledt pad le $edl pays développé qui peine a financer les services juridiques pour les
PAOOITTAO U EAEAT A OAOGAT O O1 6060 AT AOOOOAT O 161 NOE
01 008 $AT O AAOOAET O OAOOT OOOh alxdeEphuoiale@ OAT T OOAIT i
1 6AoAl OOEIT OI AEATA AO 1A POTITOEIT AA 167 CAI EOQi
Des approches innovatrices de la prestation de services et des stratégies visant a dépasser les seuls

services juridiques diredd O OT 1T O AOOOE AT Leskediohs shivadted Gchrivehticétt® O1 AO8
évolution.
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. Ledéficitdejustce 7 Y>k~i vpbYabV¥Yi $A "oqYbkqgobyY_t
services juridiques pour les personnes a faible revenu

1. Problémes en justice civile

De nomlreux ressorts ont entrepris des études sur les citoyens a faible revenu qui ont des
problémes juridiques liés & des affaires de justice civile. Les études arrivent toutes a des
conclusions remarquablement semblables. Une majorité des personnes a faibleeau connaissent
au moins un probléme juridique grave qui complique leur existence quotidienne.

Ces problemes juridiques sont habituellement reliés a des problémes sociawaulnérabilité

économique, probléemes de santé mentale ou physique, problémes de sé€éy discrimination et

obstacles linguistiques. En conséquence, des probléemes juridiques non résolus peuvent avoir un

AEEAO A6 AT OOAyT AT AT O AAT O 1A OEA AAOG CAT O AO AT CA
sociales ou des conséquences pour la gé@nnotamment un surcroit de stress. Chez les personnes a

faible revenu, des maladies physiques et mentales ont été directement attribuées a des probléemes

juridiques non résolus.

Les membres de groupes vulnérables, comme les Autochtones, les immigranttestpersonnes

T6AUAT O PAO ZEAEO Adi OOAAO OAATT AAEOAOh PAOOGAT O AO
dans leur contexte. En outre, ils peuvent renoncer a prendre des mesures pour régler leurs

DOIT AT 711 A0 EOOEAENOAOCAAEOOAGODI ARGOT 1 6 ADOARORT P Ab
A6AOT EO O1 DBOTAITTiI A EOOEAENOGA A1 CAT AOA O1 O6AT 6 O1

EOOOEAA NOAI 1T A NOB6AT OIEO 16EOOOAS

Des études britanniques ont aussi constaté une lassitude face@lh T 0T E A6 01T OAOOEAA U
gens sont épuisés par les efforts kerculéens» requis pour étre vus par un conseiller. Cette

OEOOAOQEIT AOGO I A1 EAOOAOOA DOEONOGGEOT A T OOAA 1 AEAOGO
AT TOAEI O EOCBAERLEOBAAOCERS Al ADBOIi EAO NOA AAIT T AO NOE
T6AT T AOBATT AT O PAO

Enfin, on constate souvent que les problémes juridiques vécus par des personnes a faible revenu

suivent une évolution semblable et produisent une conséquencerdcted, 1 8 A@AT OOET T OF AE/
Lorsque les problémes juridiques ayant trait, par exemple, a des mauvaises conditions de logement,

U ITA AEOITAAGETIT AA T A EATEITA 1TO6 AO AEEI ACA TA O

et une plus grande probabi EOQ71 ABEOT 1 Al ATO AAAOO AAO COAT AO AT OC
sociale ne doit plus étre considérée comme un état, mais comme uprecessus dynamique»

AoAAAOAT DPAO OT A AAOCAT AA ABAAAT O U AAO OAOOEAAO E

2. Problémes en droit criminel

%l AT 10i NOAT AA AA 1 A Ai AEOEI T NOA 1 ABrytigesiee OODOS I A
PAOOI 1T A RNOE 18A PAO 1AO 11 UAIO ABAI CAGAO O1 AOIA
AO@ AT 1T OAETI O AA 1 6AEAA E QOEakoEatde Adwvick Aplg|®mdelnled AT AT O

2 Voir Dr Ab Currie, «egal Problems in Everyday Life», dans Rebecca Sanderfur, diAccess to Justice, The

Sociology of Crime, Law and Denrize (Bingley, RoyaumeUni : Emerald Group Publishing, 2009).
www.justiceinitiative.org/db/resource2?res_id=103868

3 Hazel G. GenrRaths to Justice: What People Do and Think About Going to (Gwford : Hart Publishing,
1999).
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AT 1 OAAO AADAT AAT Oh NOAIT NOA OTEO T A TEOGAAO AA OAO
aux situations ou une déclaration de culpabilité entrainerait la perte du gagrgain ou

1 6ET AAOAT OAOEIT 1 8
LescriOi OAO AAOOAT O AA 161 £EOA AR OAOOEAA OAEOOAT O Al
AAAOOT U AZAEAT A OAOGAT O 11 OONOGGEI OBACEO AGET FOAAO
juridique seraient extrémement graves pour lui.

Enoutre,lefE O AA Ai OAOI ET AO 1 6AAI EOOEAEI EOi U 1686AEAA E
déclaration de culpabilité ne tient pas compte des besoins réels de nombreux accusés. Des études

ont démontré que les accusés non représentés par un avocat sont souvent vubigdes et

désavantagés en raison de leurs caractéristiques personnelles, de leur faible niveau de scolarisation

AO AS8AI bEAATI OEOAOGET T h AET OE NOA AA 1 AO0OO OAO@B 0OODP
soit la gravité des accusations, ces persons@e peuvent pas se défendre efficacement par leurs

POi POAO i1 UAT O8 #6A0O0 PiT OONOTE 111 AOA AGAT OOA Al

Compte tenu de ces éléments, des études canadiennes ont recommandé que la politique en matiére

ABAEAA EOOEAERNGA [CEOM 1AA0 ARACEANTOOA G 0O AT OAOI ETAO 18
EQQEAENQA\AA]O,léQ A@E@EO%Q AQEIELAI[AO@\{I,OéAQE
DAO AgAi i A 1 6ET AAPAAEOiI NOGEI DHAOO AchGiureleshle OAO AA
EFAEO NOBGEI OIEO AOD POEOAO AOGAA AAO POTAIiTiI AO EOO
sociaux systémiques.

3. Besoins non comblés en matiére de services juridiques
Une vaste étude américaine a examiné les besoins des personeedes familles a faible revenu face o
U AAO POTAIT1I AOG OAI AGAT O AO EOOOEAA AMd&icBd A8 %l 1 A

justice ».

En ColombieBritannigue et en Alberta, des projets de recherche ont établi une corrélation entre la
présence de services juridiqueg information, conseils et représentationg et les besoins juridiques

des citoyens a faible revenu. Les plus grands manquements se constatent dans les régions rurales et
isolées, et se situent dans les délais requis pour obtenies services et dans la fagon dont les

services sont fournis. Les Autochtones et les personnes ayant une faible scolarisation, par exemple,
préférent une interaction en personne, et trouvent que la nécessité de recourir au téléphone ou a
Internet pour obtenir des services est un obstacle.

ATAAAR T A AET AT AAT AT O HAAA B AIA ERRORA RE GXOAET AGE i GBAA 140 AR
1AAI ATO AAO OIETO AR OAT Oi AO AA 16A1 OAEGT Al A
O]

AOET A A ARBBDAHenGahtOet dei2®/fh ddukadionA

, 61 AAOO AT OOA 1T A AAOT ET AO I A AEOPITEAEI EOi AA OA
OAOGI AT AT O AT OAEOIT AA T A AAEOOA cili OAT A AO £EETA
aussi a cause de factes comme le nombre croissant de travailleurs pauvres. En plus, les politiques

Ci OOAOT ATl AT OAT AG AEAT CAAT OGAOG 111 AT Oh PAO AgAi Bl Anh
criminelles et a des programmes de soutien du revenu de plus en plus complexes. La Corsiuris

A~ N L e 2 o~ o~

AAO OAOOEAAO EOOEAENOAOG Ad!'T1 Cci AGAOOA AO AO 0AUO A

4 Documenting the Justice Gap in America: The Current Unmet Civil Legal Needs -dhtamve Americans
(Washington, DC Legal Services Corporatin, 2005).
www.Isc.gov/justicegap.pdf
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ci OO0AOT Ai AT OAT AOG OAI Al AT 6 AAOI EO AT OOAyiT AO O1 AAO
U AOTEO OT A AOCGIi AT OAOET 1 abdjwidheOdDT T AAT OA AO AOACGCAO
$AT O Oi1 bpi Al AGAAOEOEOi Oh ! EAA *OOEAENOA /1 OAOEI

EOOEAENOA DPAOOAT O Oi AOEOA 1 A0 Al | 66 AsAGdhEkRO DOIT C
des services sociaux. DrBuckley conclutqueAA O OAAEAOAEAO DI 0O APDPOI Al 1 AE
AROT AO 16AT OAIi AT A AAOC Ai | OO0 Oi AEAGC@ AO i AiliiENOGA

Pl 60 1 OAUAO T A Ti AAOOGEOT AA OAOOGEAAO ABGAEAA EOOEA
IV. Obijectifs politiques 7 Y1 $As | i r df IblpWasp Y mbo/ggr of af n

1. Audébut...ily a40 ans
, AO POIT COAI i A0 AAT AAEAT O ABAEAA EOOEAENOA 110 AiA
PDOAT EA i OAEO Oi 011 01 AT O Z£AOT OAAT A U 1T A AAOOA AA 1
lajustcA AZAEOAEAT O AT 1T OAT 600608 , A £ET AT AAT AT O AAO POI ¢
par les provinces et les territoires, provenait des paliers fédéral et provincial. Le gouvernement
fédéral fixait des objectifs en matiére de politiques dans ses awds de financement. Ces objectifs
déterminaient le genre de situation (étendue de la couverture) et les besoins financiers (seuils

ABAAI EOOEAEI EOi  NOA 1 AO DPOT COAI i A0 ABGAEAA EOOEAE

! OET OOAGEOER 1 A AEET Al AA lerfnhatibre @& justiccvile ashukée pabldsE AA E OO
DOl OET ARO AAEO PAOOEA A5601 DPAEAI AT O AR OOAT 6EAOO
AGOI OOE ABAOAOT A ATTAEOETT8 )I 186U A AET OE Pi OO A
aidecEOOEAENOA AT i AOET OA AEOGEI A OAOEA OAI OEAI Ai AT O
bAO AgAi pi Ah OT A AEAA EOOEAENOA AOO AEODITEAI A AA
ARG PAOAT OO0 OEONOA AA DAOADNa plupart Ged difdirds dddicd tle 1A T £AT O

EAIEI1 A8 ,6AAAT O 001 O 1EIEOI U |IGAEAA EOOEAENOA A

OAAI T OEAT OAO AO Oi OAAIEO O A DIl EOGENOA T AOGEIT Al A
2. Rk Y e~ kdbj btation¥es pdiitigded

Certaines provinces ont fixé de nouveaux objectifs en vue de parer aux besoins non comblés en

i AOET OA ABAEAA EOOEAENOAR A O-BrivArigie rédrienté’sg AA AO@ Al
PDi 1l EOCENOA A8 AEAA E Oppracheddnded sulids behoknt @ visArit Orégleiled A
DOl Al 11 AGh BI OOEO NOA AA O6AT OAI AOOOA O1T ENOAI AT O
2007, laLegal Services Society Ax#largi le mandat de ld.egal Services Societyion seulement

doit-elil A £ 60T EO O DHOI COAiI T A AEAEEAAA ElekiGer 1&shén® AAT A A
U Oi¢ciAO 1 AOOO POT AT Ti1 A0 EOOEAENOGAOG AO AZEAAEI EOAO
Ai 1 TUI O AT OOA ABEIT Oi COADADBOAOAODEARDABSAEARAGD
clients a trouver des solutions positives et durables a leurs problémes juridiques.

Un rapport commandé par Aide juridique Ontariéa proposé une approche semblablefondée sur .
la prévention et le reglement rapideA A P OT AT 11 AO EOOEAENOAOh AO 1T A POI

ET Oi COAOEIT AAO OAOOEAAO ABGAEAA EOOEAENOA AOg AOO

5 Michael Trebilcock, professeur AD DT OO0 @116 OO0 1 6 ABAIAdppokésedié GEI A A
18ETTT OAAT A #EOEO " A1 O1 AUh romdd] A0S AZSGO /0O O 1 @QiATTT GMAI 1A
www.attorneygeneral.jus.gov.on.ca/french/about/pubs/trebilcock
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Dans le domaine de la justice criminelle, des documents de politique se penchent non seulement sur

les questions strictement égales du droit & un avocat quand la liberté est en cause, mais aussi sur

AAO T AEAAOCEAEO O1 AEAO@8 #AOOAET O POI COAI i AO Aii OEA
prévention de la criminalité.

Reconnaissant les liens entre mauvaise santé, pauvrettaccés inadéquat a la justice, au moins un
AOOAOO A EOCi NOA pi OO 1 AOGOOAO 1TA OOAAT O AA OAOOE
Al i AEAT AA PAOOITTAO 11T A AiilETOi 1A OEA AO 1AO
Au RoyaumeUni, le manqueA 8 AAAT © U O1T A AEAA EOOEAENOA AOO OAAI
o1 AEAT A8 51 DI Al ABGAAOEIT OO0 1 6A@AI OOEIT O AEAI A
AT OOEAO 038 AbbOE Antetvéntion précdcst évalaafioh dy&ématiQue de mesures qui

sont efficaces; meilleure coordination entre nombreux organismes distincts; droits et

OAODI 1T OAAEI EO1I O PAOOGITTAI On AO ETOI17 OATAA U 146i¢
1 AAOGOEOiT AA 117 OET AAO AA tiehaeAt Codmptdde labdynainideldd A EOOEAE
1 8A0AT OOET T O AEAT A

, 61 OCAT EOAGCEIT 1T AOGEITAIT A ABAEAA EOOEAENOA AA 18! 0

juridigue du pays, a proposé une nouvelle politique fondée sur un cadre de droits de la personne et
assurant des services en fonction des besoins prioritaires plutét que des ressorts dont sont issues

1A0 1TEO8 40T EO AAO OE@ AT i AETAO DPOET OEOAEOAO Oi11
a faire en sorte que tous les Australiens désavargés puissent recourir a la loi pour la préservation
AO 1 6ADDbl EAAOGET 18 AA 1 AOOO AOI EOO 1i GCAOD

3. PbrfipvYas$~rajfppf _fifqgA
, 6A0Ci AT OAOGEIT AO Ai| O AA 1 A OEAh OAT O AOCi Al OAOE
DOAOOAOQET 1 O A3 AOOEOOAIIfik due drlraAtagh delershridesAiventBahd IOET T h O
Jc:)AO(")OA(Vm IO PO O éé\ A DAQC)OAOT 8 %l CcilTiOAlh 1AO
AEAT cih AA OiI OOA NOGOT DI OO COATA 111 AOA AA PAOOI
juridiques.
Le1 01 AAA AO 1A -ATEOIAA 110 ilAOGE 18AAI EOOEAE] EOi
ATTO 1A OAGAT O AOGO 1iCi OAI AT O O0OPi OEAOO AO OAOEI
fournis.

QUNRpxauAmeU,nLet en Austr@ligz, dgs \trqvaw’( sont enours en vue dg fixqr des critAéres\ngtigrlauxA o )
NOAT &6 AO@ OAOOTI OOAAO Z£E1T A1 AET OAO Ai OAOI ET AT O 1 8AA

6 Dianne Martin,Une approche intégrée a la prestation de services en matiére d'aide juridiqRéalisation d'une
promesse ou perpétuation d'un mythé®ttawa : Justice Canada, 2003).
http://canada.justice.gc.calfra/pi/rs/rap -rep/2001/rr01_aj20 -rr01 [a20/rr01_aj20.pdf

7 Cabinet Minister for Social ExclusiorReacling Out: An Action Plan on Social Exclusi@ondres :
Gouvernement du RoyaumeJni, 2007), p.49.
www.cabinetoffice.govuk/media/cabinetoffice/social_exclusion_task_force/assets/reaching_out/reaching_o
ut_full.pdf

8 New National Policy for Legal Aid in Australia (Hobart, TasNational Legal Aid, 2007), p3.
www.lsc.sa.gov.au/cb_pages/images/A%20New%20National%20Legal%20Aid%20Policy.pdf
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4. >odrjbkqpYi AdAruYbkYc~"sbroYabYpbosf bpYas$~"

LA i AT 1 OAT OAT AT O AT OAOO 1 A0 |1 AAOT AO AAO BAOOEAAOD
AGAOCI AT OAO 1T A Z£ET AT AAT AT O AAET AS8AI i1 EI OAO 1T A OE
, 6! "# A DPOAITEi Al g¢mmg O1T AT OAI Al A ABIAddashiteE OOE AEN
ET O:&TA Oi O1A é\AOOA OUbPA AT 1 Ei\A 8A @,O@A~/®,§mE Ao A I~G)I G\Q\A/EI
AOGAT O T A POT AT ON 1AO0 APPAI Oh EOONOBU 1 A #1 60 006DPO
Aux EtatsUnis, la Cour supréme a rendu en 1981 une décisidrselon laquelle il y a une

pOi 01 I POETT 0O 1 6A1AIT ODAI AAO | RATAG OELO ADEEAE BB® AE
OEONOA ABET AAOAT OAOGET T N AAOOA POi O1Ti POEIT DPAOO OA

exceptionnelles. En conséquence, Mational Coalition for a Civil Right to Counsgeh introduit dans
plusieurs Etats des requétes liées au droit & un avocat.

%1 ¢ mAmeritan Bab Association adopté une résolution voulant que les gouvernements des

Etats-Unis, des Etats et des territoires fournissent un avocat payé par les deniers publics, de plein

droit, aux personnes a faible revenu dans les procédures contestées mettant en cause des besoins

EOI AET O &1 AAT AT 0OAGw ATi 1T A T A 11T CAi AT OGh 18A1 EIATO
enfant!s,

Des lois modéles ont été prévues comme points de départ pour utaEvoulant adopter une loi sur

le droit a un avocat. Pour encourager les progrés en ce sens, le groupe de travail sur les lois modéles

AA #Al EZLA OTEA A Oi AEci OT A ITTE ABOOAO OO0 187 CAIE
justice; toutes deux prévoient le droit a un avocat face a certains besoins prioritaires comme le

1T CAi AT Oh 16A1 EIi ATOACETTh 1T A 01 AOOEOGi h 1T A OAT &1 A

-Alcoi 1T A0 A&EE 06O NOE 110 101 AT1OAAORé& AO 11 AAU
AGAT T 1 ET OACET T O AA A TA AAT O laBAAAT O U 1T A EOOOEAA
Innovations7 Y>j Ai fl o~rqfl kYabY bog~rfkpYAi Aj b

juridigue
(EOOT OENOAT AT Oh 1 AO DPOT OET AAOG AAT AAREATTAG TiQ AEI
juridique une représentation aux clients admissibles}, ARG AOT AAOO OAIl AOEi o u | ’6
ABAEAA EOOEAENOAN AAO AOI AAOO OOAOAEIT AT O AAT O 1A

combinaison des deux formules.

9 Making the Case: The Right to Publidfunded Representation in Canag@ttawa: Association du Barreau
canadien, 2002).
www.cba.org/CBA/pdf/2002 -02-15_case.pdf

10 Canadian Bar Association v. British Columbia et[@D06] B.C.J. No. 2015, 1 W.W.R. 331; appel rejeté [2008]
B.C.J. No. 350, 290 D.L.R%}417 (B.C.C.A.); autorition de pourvoi devant la Cour supréme du Canada
refusée [2008]C.S.C.Ri 185 (C.S.C.).

n Lassiter v. Dept. of Social Servicé52 U.S. 18 (1981).

12 www.civilrighttocounsel.org

13 Résolution 112A.
www.abanet.org/legalservices/sclaid/downloads/06A112A.pdf

14 Les deux lois modeéles se trouvent @ww.brennancentre.org.
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Au fildes ans, lesrestridE T 1T O AOACi OAEOAO AO AAO POI COAI T AO AGAL
1EIEOT A 18110 ¢cOi OA 1 AEOOT biI AAA 0O AAO OOOAOiI CEAO
BDOi COAI i A08 1O 1 EAOh 1 A0 OAOOEAAO ABAEAA EOOEAENOD
i TUAT O AEAEAAARO ABT ££ZOEO AAO OAOOGEAAO U bPI OO0 AA
La tendance principale en matiére de prestation de services a consisté a laisser davantage les

personnes naviguer par leurs propres moyens dans le systtmeBeOOOEAA8 , A0 OAOOEAAOD
EOOEAENOA 110 iOi AicOoi Obi 08 %l | £AFEO0OAT O Oi PAOI T Al
OAPOiI OAT OAOCETT U AEAZAA OAT OAOG i OAPAOh 1 AOG &I 601 EOO
DAOOT 11T AO8 $AT O lado-absistinoel Ids@lierits nd héhéficierk Babituellement pas

ABOT A OAPOI OARDAOEAT OAIT AOETIOAAA OAOOEAA cCci 1T AAT A A
OA Ai AOI OEI 1 AO PI 6O AT i DOAT AOA Ai 11 AT O 1 tewi &£ OI AD
cas, et ils doivent souvent se défendre eumémes.

#RAROOAET O AOPAAOO AA 1671 011 O00ETT AAO OAOOEAAO AGBAE
Adi OAl OAOET 1 08

1. JA>r"kfpjbpYabYmobpg~rqfl kYa$fkcloj~rqfl kYgro

, 0 ET A£i Oi A O #thifidank 16 gagsé $odvénhfournie sous forme de dépliants ou de fascicules. o
| OET OOABEOERh AIT A AOGO AA pi OO Al bl 00 1T ££AO0OA PAO
e sites Web;

e kiosques a écrgn,tqctile dans des centres commerciaux et autres liqaublics (par exemple, o
auxEtats5 1T EOh BI1 00 Oi Al AT A0 AAO AOi AEOO AGEI PEOQN
e messages téléphoniques (par exemple, programmes deéé&éphone juridique » offrant des
explications enregistrées de sujets juridiques);

e Vvidéos;
e vidéoconférences.

Au RoyaumeUni, desAT T OAET O EOOEAENOAO PAOOGAT O 1 AET OAT AT O o
avocat grace a des services téléphoniqgues communautaires et des sites Web permettant de

soumettre des questions précises.

#AT AAAR AAO OAOOEAAO AA O lkdsbdeéiedidl ake@Eiidiquert 8 A O
| I

6]
I A ii A3OT AOI AAO NOE | £AO0EOA A OOEOAI AT O O

Le recours accru & des nomavocats au sein du personnel des seiA O A8 AEAA EOOEAENOA
ETTT OAOEI T8 $A0 OOAOAEI T AOOO 061 AAOPAT O AR AEEEDGO
matiére familiale et autres conseillers ne remplacent pas les avocats, mais peuvent aider les clients
enprenantletempsAA 1 A0 OAT OAECT AO AO AA 1 A0 AEAAO U 1 AOAI

15 www.clsdirect.org.uk
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3. Programmes de rayonnement

ITes programmes dfz sensibi[isatipn, qui sont habjtuelIerpe’nt'rattachég z‘a~ un purequyqntral, A o
APDBI OOAT O ARAO OAOOEAAO ABAEAA EOartaméspdsotmesAAO AT I
qui ne se rendraient pas au bureau.

AuRoyaume5T Eh AAT O 1T A AAAOA AAO ET EOEAQOEOAO AA OAT OE/
sont organisées dans des centres de quartier, des centres de jour, des centres résidentiels, des

maisons des jeunes, des cabinets de médecin, des hdpitaux, des colléges communautaires et autres

centres communautaires. Le€itizens Advice Bureaux ££0A1T & AA 1 8ET &£ Oi AGET 1T T
plus de 1000 établissements de santé, donnant a la populationcs a des services juridiques dans

O0i 1EAO NOE 1 O0E AOO #ZAZAIEIEAO AO 11T 1AO cCAT O Oi160
En 2002, une analyse des services en droit des pauvres au Canada a conclu que pour étre efficaces, ‘
des services de rayonnement doivent étre reliés a des réseadd | 1 O AOO A’EAOA O NOE I AAC
OAOOEAAO AO EI OEOOAd O AB6OT A AOi AEAEI EOT 11T AAT A

4. Pbosf "bpY~2ruYmlfkgpYa$bkqoAb

01 OOEAG0O 0ADDI 000 060 15AAATO U 1A EGOOEAA AO 1A
OAOOGEAAO O1 EAT O 1l /mEABDIOO® AALDI 0BT AEQEBNAAS OAO@ OOEAOI
membres du public puissent recevoir une aide directement et aisémelit

La Colombie" OE OAT T ENOAR DAO AGAI DI AR A AOii 1A AAI OOA I
situé au palais de justice d&6 AT AT OOAOh AET OE NOA T A AAT OOA AGAAAT
, 6/ 1 O0AOET A AARAO AAT OOAO AGET &£ Oi AGETT OO0 T A AOTE
O1 OOAOG 1 A0 OiCEITO AA 1T A POT OET AA8 #AO AAT OOAO Oi
méme de répondre aux questions pendant des heures désignées. Des avocats offrent des conseils

ADG OEOEOADOOO AAO AAT OOAO NOE Oi16 AAi EOOEAI AO U

$A0 POi T AAOPAOGET T O 110 i Oi A@bOadsistdhe pddgehpled U 1 600
pi 00 1 A0 PAOOITTAO AUAT O O1 EAEAT A TEOAAO AG6AlI PEA
un centre pendant les heures de travail normales et celles qui vivent dans des collectivités rurales

10 EOI 117 AOG8 , 6 ADDI E Adé GuElésimoykrs tnbncidrpbud déindd ECEAA Al 1
1 8AAI EOOEAEI EOi AO OAOOEAA A1 CAT AOA AOOOE AO 1 Al

répondent pas et ne peuvent donc pas obtenir de conseils juridiques. A0 AT T AEOET T O A8 AAI
financiéresplus souples ont été recommandéés.

16 Social Planning and Research Council of Blne analyse des services en matiére de droit des pauvres au
Canada(Ottawa : Justice Canada, 2002).
www.justice.gccalfra/pilrs/rap -rep/2003/rr03_aj13 -rr03_lal3/index.html

0y Voir par exempleDr Ab Currie, «Legal Problems in Everyday Life, dans Rebecca Sanderfur, diAccess to
Justice, The Sociology of Crime, Law and DeviéBaggley, RoyaumeUni: Emerald GroupPublishing, 2009).
www.justiceinitiative.org/db/resource2?res_id=103868

18 Michael Trebilcock,supranote 5,p. 208.
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5 1 bYoCi bYAi ~odf YabYi $2~sl| “~gYabYpbosf b

, AO AOI AAOO AA OAOOGEAA O110 AAT O 1T A OUOGOGIT A ARG O
OAT 1 AO A6 OOC A4 IE Assubedt @ bdh EoRCEOONRMEGL des tribunaux eapportant une

aide immédiate aux parties non représentées par un avocat. lls offrent des conseils a un moment

crucial dans le processus juridique, mais ces conseils sont nécessairement sommaires et

superficiels, et ils peuvent parfois étre limités faute d temps nécessaire pour réunir toute

1 6ET £ Of AGETT 11 AAOOGAEOAS

$ATO0 1A AAOTET OA Ai AATTEAR EIT U A AO OT A AgbAIl OEI
ITA TTATT A A ETEOQGEAT AT AT O i0i Ai1ée0 AAT Olesi 61 DBOENOA
AOT AAOO AA OAOOGEAA ET OAOOGEATTAT O 1 AET OAT AT O AAT O
A6 AEEAEOAO OAI AGAT O AO AOTEO AA T A EZAITEIT A8 $ATO
sont aussi disponibles dans les tribunaux traitantes affaires de jeunesse, de violence au foyer, de

OAT O6i 1 AT OGA1 Ah Ad! OO1 AEOTTAG AO AA OI gEAT I AT EAs8

$A0 1 OAI OACEI T O AAO DPOI COAIT AO ABAOI AAOO AA OAOOE
compris de meilleures relations de travail entre participams du systeme de justice (procureurs,

tribunaux, services de soutien, clients, etc.), une meilleure continuité dans le suivi des dossiers et

1 A0 OAOOGEAAO AG01 AOI AAOGh AO O1T A PI OO COAT AA AEEE
servicedelaloiAO OUOOT T A AO AAO OAOOEAAO AA O1 OOEAT 8 )1
AO AAOAT OACA AGAEEAEOAO 1 OAEAT O Oicii A0 OAT O POTA
travail et a la gestion du temps.

AuRoyaume5 T Eh 1 A COde selicefad@td édrghaliiéa des affaires de droit criminel et de

AOTEO AA T A EATEIT AR PTI OO AT ciiT AAO AGAOO0AO0 AEAEAE

Les avocats de service sont particulierement utiles pour les personnes qui sont moins susdelgis

AGAOT EO AO AAAT O U AAO AT 1 OAEI O EOOEAENOBAOG AOAT O

Les avocatgle service ne sont pas considéres comme un substitut & une représentation en bonne et
AOA &1 Oi A PAO Ol AOI AAO 11 OO A6 Ol POl AT O8

6. 2rob~rruYa$~rfabYgrofafnrhb

$AT O AAOOGAET O OAOOI 0OOOh ARG AOOAAOD ABAEAA EOOEAE
paie AA 1T A DOAOOAOGEI T AA OAOOGEAAO ABAEAA EOOEAENOAS
AAOOEAEAAOO ABAEAA EOOEAENOA AO@ Al EAT OO NOE PAOO
AA OA AEAOCAO AA 1 AOO Al 00 méréssoiloffrénflesEe®x AA 1 6 AEAA

possibilités a la fois.

, A -ATEOT AA A Oi AATT AT O AGAi ETi OI1 APPOI AEA 1 E®@O
AE E£ OAT AAO AA A1 | 668 , 81 OOAA A AiT A1 O NOEOT OUOO
AAOAT OA gystene@t®,ien précisant toutefois que la conclusion peut varier selon le tarif

19 Legal Aid OntarioBusiness Plan 2008007 (Toronto: LAO, 2006), p4.
www.legalaid.on.ca/en/publications/PDF/Public_Business_Plan_April_2006.pdf

-23-


http://www.legalaid.on.ca/en/publications/PDF/Public_Business_Plan_April_2006.pdf

Melina Buckley Aide juridiquez La voie du progres

payé aux avocats privés, le colt du personnel et la productivité du personnel, facteurs qui peuvent
eux-mémes varier avec le temp®.

, 6/ 1 OAOET AO 1 6! depdieisibted desDurdadxidatés te pérdoriné dour les

affaires de droit criminel et de droit de la famille, et les ont évalués. La recherche sur le projet pilote

de Bureaux du droit criminel, en Ontario, a constaté que ces bureaux fournissent un seevi

précieux face a un important besoin jusquéa non comblé. Les comparaisons des codlts des services
ABAEAA EOOEAENOA AOOOOi O PAO AO PAOOITTAI AO PAO
étant trompeuses en raison des différentes réalités du contexdu travail : les avocats privés ne

OAel EOAT O PAO O1 OAI AEOA ZEZE@Ah A1 10060 NOA ABGAOGO 1A
privés peuvent accepter ou refuser tout type de dossier, alors que les avocats membres du

personnel sont limités etddc OAT O 061 AAOPAO ABAAEEAEOAO biI OO AE EEE.
supplémentaire; les avocats privés peuvent engager ou mettre a pied des employés selon la charge

de travail alors que les bureaux dotés de personnel ne le peuvent pas

7. Cliniques juridigu es communautaires

A TTATT A AA 1T A ATETENOGA ATii O1 AOOAEOA AOO i1 Ol OEA
DbOAl ENOA AET OE NOG&6OT Oi 1 AO AA Oi £ O A AO AOT EO8
fournir des services en droit des pauvres on seulement pour régler les problémes juridiques de
DAOOEAOI EAOOh 1 AEOGO AOOOE bpPi OO OBAOOANOAO AO@ AAOO
toutefois, les cliniques communautaires sont souvent surchargées de dossiers individuels, et les

actions stratégiques a long terme ainsi que les causes types pouvant faire évoluer la loi et protéger

les droits ne sont pas nécessairement entreprises.

exemplele Centrede®1 EO A8 ET Oi 060 DOAI EAh OAI AOGAT O Ad! EAA
AEEl 000 000 ARG 1 EOGECAO OOOAOI CENOAOCalgdly LEGgAIOOEAA A
GuidanceE 1 OEO AA 1 86APPOE AA 1T A PI DOl AlGgerenke AO AO [ El EA
Ci OOAOT Ai ATOGAT A AO mAITAQGEITTA AOGAA AO PAOOTITT AL j
des bénévoles y compris des étudiants en droit. Aide juridique Ontario finance 1A1 ET ENOA O AG AE
juridigue spécialisées, par exemple pour les persaes handicapées, les personnes agées, les

accidentés du travail et les AfreCanadiens.

En 2002, une analyse des services en [naticirq de droit des pauvres a conclu que la capacité
ABGET OAT OAO AAO «hskd cAnadienn&ties draitet DL€t vitale, mais exige

AAOAT OAGCA AA &£ET AT AAT AT O NOGGEI 1T8AT AOO AAOOAIIT Al
DOAI EA8 , A OADPDPi OO0 OAAT I 1 AT AAEO i CAI Ai AT O NO&OT O
AA O1 60 cOi OPA /08 MAICKDOAD hATA AEQT BG ABOOOAO OT A AADPA
OUPAO AO ABGAEAAO 1 A0 AOOOAO U Aii DPOAT AOA 13APDPI EA

20 A Revew of Manitoba Legal AigWinnipeg: Government of Manitoba, 2004).
www.gov.mb.ca/justice/publications/pdf/legalaidreviewfinal.pdf

21 Robert Hann, Fred Zemans et Joan Nigfd, pour Aide juridique Ontario,Evaluation of Criminal Law Offices,
Third Year Repor{Toronto : Robert Hann & Associates Limited, 2008).
www.legalaid.on.ca/en/publications/reports/doc/CLO_EVAL_3rdYearReport FINAL.pdf

22 Social Planning and Research Council of BsGpranote 16.
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8. Mol do~jjbpYa$~rfabYgrofafnrbYabpYA libpYaby

Dans les derniéres décennies, les programmeg cliniques des écoles de droit ont constitué un

ilTi 1T AT O Ei DTl OOAT O ARG OAOOEAAO ABAEAA E@RAENOA b
presque 1000 étudiants en droit ontariensg 25 % des étudiants inscrits aux six facultés de droit de
Io/Io@IAIOO DAOOEAEDiI AO DOIQOAI i A AAO OI AEi Oi O AoAE)
Adi OOAEAT OO0 AEEAAOOAT O AET OE AO OOAOAEI NOE 16A0O

juridique.

Aux EtatsUnis, une étude des cliniques des écoles deoit 23 a constaté que malgré une

augmentation constante du nombre de ces cliniques, il y a eu une réduction dans la portée des
OAOOEAAO AO AAT O T A 111 AOA AA Al EAT OO AAOOAOOEOS
écoles de droit aux hopitaix universitaires, et les auteurs ont suggéré que les cliniques deviennent

des projets de recherche élaborant et éprouvant des modeéles de prestation de services, donnant

AO@ AEAOAEAOOOG AAO 1 TUAT O Adi OOAEAO tuaflond@Al ACGET T A
pauvreté ou autre désavantage, et permettant de procéder a des évaluations comparatives de L
AEEAEI OAT OAO 11 OET AAO A8 AT OAECT AT AT O AA 1 8ABAOAEAA

9. RkbY~mmol “ebYmirpYelifpgfnrbYabYi ~Ymobpq”q

Un petit nombre dejuridictions ont dépassé le stade des modestes innovations en aide juridique et
ont adopté une démarche plus radicale visant une prestation de services complets et intégr@s.
peut distinguer trois grandes approches.

i.  Des pratiques multidisciplinaires  réunissant services juridiques, services sociaux et
services de santé de fagon a ce que les clients puissent trouver ce dont ils ont besoin en un
OAOI AT AOTEO AO i AEADPPAO AO@ OAT OTEO A8OT OAOOQ
intégré, les avocats puvent aisément transférer les clients ayant besoin de counselling a
ABAOOOAO POT AAOGOEITTT AT 6h AO AET OE OA AT 1T AAT OOA
professionnels peuvent apporter au personnel juridique des points de vue utiles sur la
OE O O A O Elierit. Selod @ rapport4, une collaboration interprofessionnelle
Ol ECcT AOOAT AT O PIATEEZET A AO TATATO U 168ET Oi COAQ
aucun inconvénient. Elle exige toutefois une sensibilité aux devoirs professionnels, comme

la confidentialité des communications entre avocat et client.

LesCommunity Legal Advice Centrdancés comme projets pilotes par la/nited Kingdom
Legal Services Commissiosont des établissements a guichet unique offrant a la fois des
services sociaux et des sgices juridiques, visant entre autres les soins communautaires, la

CAOOEIT AAO AAOOAOh 1 AtrelsicialAbskéntdes soht GoAduseh 1 E A O |
OOA AA OAOOGEO 1 A0 Al EAT OO U PAOOEO AdO0T ioi A A
renseignements, offrant conseils, soutien et représentation par un avocat devant les
tribunaux.

ii.  Une collaboration accrue entre organismes au service des personnes a faible revenu
apporte des avantages a la fois aux clients et aux fournisseurs de services. AuaRoye-Uni,
I 6AAAAT O A i O0i T EO OO0 1A ATT AET AEOTT AO OOAOA

23 Jeanne Charn et Jeff SelbiRpverty Law and Law Schoats7 EA 06 O RAdwarkd Bvihy@ egal Aid, Law
School Clinics and th@pportunity for Joint Gair{Boston : Management Information Exchange Journal, 2007).

24 Social Planning and Research Council of BsLipranote 16.
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AEET ABAEAAO 1 AO PAOOITTAO AO 1AO Aiii Ol AGOi O
sociale.Le réseauCommunity Legal Servicest un partenaire clé.

ii. UneappOil AEA EI 1 EOOENOA AAO OAOOEAAO AB AEAA EOOEA
OAOT AT AT O EAEO 161 AEAD IARE AAEOACDOEITE @A A #A0 AA
projets ameéricains. Les objectifs de ces projets ne se limitent pas a offrir des services de
déEAT OA AA COAT AA NOAIT EOi U AAO Al EAT OO0 AAAOOI O
éventail de services axés sur le client et portant sur des probléemes sejasents comme la
DAOOOAOGI h T A T AT AAEA 1 AT OAT Ah 1 wedsipdsi 11 EOQI Ah 1T A
traumatique et le dysfonctionnement familial, de facon a prévenir les crimes futurs.

, 61 OEAT OAOEI T AA OAOOEAA O AEAI OOPDPI GA OT A EI

Par exemple, le projet Bronx Defenders compte sur des travailleussciaux, des avocats

criminalistes, des avocats civilistes spécialisés dans le bienOOA AA 1 8 AT £ZA1T Oh 1 A
travail des immigrants, ainsi que des travailleurs auprés des jeunes et de la communauté,

tous travaillant ensemble a partir des mémesolcaux?.

, RO cOi OPbAO AA OOAOAEI ET OAOAEOAEDPI ET AEOAOG &I 10
confrontés les clients a faible revenu, et constituent le meilleur moyen de combler leurs besoins

globaux. Au lieu de régler un probléme juridique p@h AT T T A ABAOO O1 OOAT O 1T A A
retourner a la situation qui a donné lieu au probleme, une approche holistique laisse entrevoir un

changement plus profond et permanent de la situation.

10. Services pour les communautés mal desservies
Divers rappoO OO0 11 0 ET OEOOTI OO0 AA NOA 1T A OUOOT I A ABAEA/
besoins de communautés désavantagées précises. Des projets ont été lancés dans certains ressorts
pour mieux combler les besoins, par exemple, des groupes suivants

e communautés autochtones;

e Ai OAT OO Adi OAAI EOOAI AT O mi Ai OAOEIN

e jeunes meres célibataires ayant des démélés avec la loi.

471 O0OAO AAO OOOAOQiI CEAO EITIi OAOOEAAO PAOGOAT O AiilET
juridique, ou la prestation de services de fagongéndri A8 | OAOT A AGAT 1 AO T86A AT A
25 Dr Ab Currie, AOOOA AO Ai bl AOO AAO AAOGIET O 111 OAGEROEAEOO AAT

pénale au CanadéOttawa : Justice Canada, 2003).
www.justice.gc.calfra/pi/rs/rap -rep/2003/rr03_aj9 -rr03_la9/tdm -toc.html

26 Robin G. Steinberg, Beyond Lawyering:How holistic representation makes for good policy, better lawyers
and more satisfied clierts », document préparé pourle 2& 1 OOi  AOOI P71 AT OO0 16AAAT O U I
26 février 2005.Mme3 OAET AAOC AOO AEOAAOOEAA A@i AOOEOA AA 181 OCAT

27 %BAi D1 AO AA OAOOGEAAO EI 1 EOOENOAOG ABAEAA EOOEAENOGA AT 1

The Bronx Defenderswww.bro nxdefenders.org

Knox County Public Defender Community Law Officeiww.pdknox.org/800main.htm ;

The Neighbourhood Defender Service of Harlermww.ndsny.org;
Georgia Juste Project,www.gjp.org.
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VI. Améliorations7 Y1 ~Yj f pbYbkYmi " bYabYj A ~kfpjb
i $/2° T apVYy VYaiiquéspbosf " bpYgr

Le rapport de DreBuckley présente deux mécanismesOAl E7T O U OT A O £ O A AA 1
I AEO AEOGHIT A ®DAA AR IOREAOOOAO 1 & ARscondnunautés A0 OAOOEA

AGAAAT O 1 A pOw@EAA AO 1T A OOAOAEI

1. Communautép Ya $~" > apYyYi ~Ygrpqf b

AuxEtats5 1 EOh AAO AT i1 01 AGOi O AGAAAT O U 1 A EOOOEAA AE
AOi AT O O1 OAOOEAA AGAEAA EOOEAENOA NOE AOO AiiplA
/| OCATEOI AO O1 00 11180 GBAMARA Al ITIAE E@ROOEA ABgalAAO AT 1
Services CorporatiodlEET AT Ai A PAO T A Cci OOAOT Ail AT O mi Ai OAI AO .
EOOEAENOAOR AAO &£ OOT EOOAOOO ABAOOOAOG OAOOEAAOG Al
pro bong des initiatives appuyant les parties a un proces qui ne sont pas représentées par un

avocat, les cliniques des écoles de droit et des éléments clés du barreau privé et du systéme de

EOOOEAA AA 1800A0S8

, AO AOOO DPOET AEPAOD aAAdjsticAdont lesuivai@sdi O A5 AAAT O
e AOi AO O1 DI ETO AA Ai PAOO O1 ENOA ABAEAA EOOEAEN
e intégrer tous les fournisseurs de services et partenaires institutionnels et individuels;

o affecter des ressources aux fournisseurspouras€®A O 1 A BT OOEAEI EOi A3 01 A
tous les niveaux pour les personnes a faible revenu;

e« AITTAO 16AAAT O U O1 1 OAT OAElI AA OAOOGEAAO U Ol
NOAT 1T A NOA OTEO 1 A 1 AT COA N Othnigie@u dl®ladgie®d A O K
ils appartiennent.

$A0 DPOI COAIi i AO AAT AAEAT O AGAEAA EOOEAENOGA 110 I Al
ApbOT AEAn 1T AEO AOAOT OAOCOI OO 16A AOii OT A OOOOAOOD
AT 1 1T EOOET 1 Ojustic dedBatsdi BOBA5T AgAi AT 01 AATO AA 1 8AEA
"O001 OxEAE A Oi OOA&AI EO DPOI Pbi Oi Adi OOAEAO AOGAA 1AO
iTAT1T A AA DOAOOAOEITT AT AT |24, éelqui podn@it échvalieraeAtA O AG AEA
i ATAO U OT A ATiiEOOEIT AA 186AAAT O U 1T A EOCOOEAA AA

2. Travail pro bono

Les avocats ont toujours servi un petit nombre de clients a un tarif fortement réduit, voire o
gratuitement. Dans de nombreux pays, les réductionsd@ ADDOE Ci1 OOAOT Al AT OA

|
AGAEAA EOOEAENOGA 110 AT CAT AOiproiohoA EEIOEGONOAOCAADOAO
iT A0 Abd

grande organisation et intégration des serviceprobonobAO OAET AAO DBOIT COAI |

28 J. Hughe®t E.L. MacKinnon3 E 1 8 AEAA E OOE A E-RrinBwickdp EXO@DMAIEADT AOA O T IOARGEA A O
juridigue au NouveatBrunswick(Fredericton : Province du NouveatBrunswick, 2007). \bir la
recommandation re 40, p.44.
www.gnb.ca/0062/pdf/5071%20fr%20report.pdf
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et du systeme des tribunawtui-méme. Il y a aussi eu une tendance a quantifier le travail bénévole

AErerAAOOIi N AAOOAET O OOAOO Aii OEAAET O T AT ECAT O AGAE
5TA OAAT A OITAA OO0 1T A OAI AOGEIT AT OOA lidmmAA EOOE
la Victoria Law Foundation en Australi€?, a soulevé la préoccupation que le travail bénévole se

1 8AEAA EOOEAENOAR 1 AEO 110 AgbpOEii OT A ET NOEi OOAA
AGECi DI OO 0861 AAOPAO AARAO AT OOEAOO AgAi AAT OAEOAO A
étaient auparavant subAT OET T 1771 68 1O Ai 1 OOAEOA AA 1 8AEAA EOOEA
services bénévoles des avocats sont une question de bienfaisance et de conscience professionnelle,

AO EI TG6AQEOOA 101 AOITEO AB8AT OApphidddeskesoin3 I A 1 Oi
AGAEAA EOOEAENOA NOE TA 0110 PAO pAbdndi i © TA DAOOA
10 #AT AAAR 1 AO AOT AAOO Ai1 OET OAT O Ad1 £AAOEO AARAO OA
juridique et services bénévoles restent a étre iglées. Il a été suggéré que le barreau prenne un

AT CACAI AT 6 ZAOI A AT 1 AOCET OA AA OOAOGAEI Ai1T1i 011 AR
Ci OOAOT Al AT OO NOGEI O Oi ET OAOGOCE®OAT O AAT O 1 AOG OUOGO
%l DI 00 AAO AT i i ObtibeCeOdu tavall BeAékole] lcrapport évAqueEglelques

autres mécanismes qui pourraient rendre les services juridiques plus largement accessibles aux

Canadiens a revenu moyen ou faibl&n font partie:

e des programmes de services juridiques prépayés (assances frais juridiques);

e O A TAO AA DPOi OT UAT AA AA 1 6AEAA EOOEAENOA 11
de cause versent une partie des montants obtenus);

e des honoraires conditionnels (ou les avocats sont payés en fonction du succes de leur
action);

e déductions fiscales pour les frais juridiques;
e OAOOGEAAO AGET &I Oi AGETT AO AA AT TOAEI O O1i 1 AEOA

Mi A" bYYyYYOB] qpif f &Yi bYoCi bYabYi $>2@Y | j |
justice égale

ATl T AT O O1 OOAT dacdedehla teshansafilitep@di®dd ATl AT OO
ABAOOO0OAO O AAAT O iGCAI U I A EOOOEAA PAO 1 A OOOAE
OATTEO 1A OAODPI T OAAEI EOI AA 1T A POT ZAOOEI T EOOEAEN
prestaion AA OAOOEAAO AGAEAA EOOEAENOA £ET AT Ai O PAO 1A
pro bona

, 8! " H# A ATTpO
)

,AO T AIi ACGAOG AA 1861 "# 11060 AATPOT AA 111 AOAOOGAOG 01 O
appuyé des campagnes de lobbying partout au Canada et cdmfi¢ a une campagne nationale de

OAT AGETT1 O POAI ENOAO OEOAT O U OAT OEAEI EOGAO 1T A DPOAI
, 61 "# A 10i 1T A OAOI ET OAOOGAT AT O U AT 1 OOAITTAT O 1EI

29 Victoria Law Foundation,Future of Pro Bono in Victoria OADBPDI OO0 A8 OT A O1i OEA AA OAAI AC
www.victorialaw.or g.au/pdfebook/Future_of Pro_Bono_in_Victoria_126kb.pdf

30 Richard Devlin, «Breach of Contract?: The New Economy and the Ethical Obligations of the Legal
Profession» (2002) 25 Dalhousie Law Journg335.
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1671 AEATT A 1T ABBITAAIAAH BDORATAGED PT OOAT OO Al T Ei O PAOI E
pauvreté et de promotion de la justice sociale.

, 8! "# DOl bl OA O1 DPOI COAiI:A AA Oi £ O0i A0 AT AET N bl

e 1A OAATT1TAEOOAT AR AA 1 38AEAA EOOEAEN&GAIINAT I 1 A OA
de santé;

e 1A AT T E£EOI AGETT AA T A 171 AAOGOGEOT AB801 ££ET AT AAT A
personnes a faible revenu;

e OT A AOCIi AT OAOGETT AAO AITAO POAI EAO AEAAAOI O U

e I 3AATPOETT AA 11 01 A0 TEAEGHITAN AIAA & OA A EAED AAJ0 ®O @O
1 6AAT POET T AA AOEOTI OAO AGAAI EOOEAEI EOI N

e OT OATT OOGATTAI AT O AA 18ATCACAT AT O A& Ai OAT AT i

Dre" OAETI AU 11 O0A NOA 1 Al coi OI 60 1 A0 A&EAI OO0 NOA 18!
IAO OAOOGEAAO AA 1 8AEAA EOOEAENOAR OAO ETI EOEAOEOAOD
OAPDPI OO0 O0O0cCcci OA AEAE OAT OAOG Ai i AOCAEAO bPi OOEAT AO K
AT CACAT AT O AT AEAOAOGO AA T AEIT 1 ADi@ et@dmateleAAO ASAEAA
criminelle au Canada# 8 AOO O1 A NOAOOEI T AA EOOOEAAS
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MOVING FORWARD
ON LEGAL AID

Research on Needs and Innovative Approaches

by Melina Buckley, LL.B., Ph.D.

l. INTRODUCTION

A Canadian publiclyfunded legal aid system was establisttealmost four decades ago. From its
early inception, the legal aid system was designed to further three goals: to serve the interests of
justice, assist in improving the situation of lowincome persons, and reaffirm faith in a government
of laws! The legal aid system thus plays a central role in the smooth functioning of our system of
justice and in particular our courts, combating social inequality and enhancing access to justice
Today, legal aid is understood to be an essential component of our jusisystemz as integral as
judges and court rooms are to the maintenance of the rule of law. At the same time, this central
component is in crisis due to a number of factors includingnderfunding and greater complexities
in our legal systemthat give rise to increased demand for services.

Oneofthe# AT AAEAT " AO | (pénhady Bbfe@itek ik © €nsujeequal &ccess to justice.

4EA AAT OOA1T PEI1TAO 1T £ OEA 1 OO1I AEAOGEIT 180 x1 OE ET O
a legal aidsystem that provides essential public legal services of reasonable quality across Canada.

Since the 1960s, the Association, both at the branch and national level, has actively advocated for

improved legal aid systems$ OOET ¢ OEA p wy nt Gliiaisdi Gommitte dadied oA CAT | E
groundbreaking research into legal aid delivery models, which remains the basis of CBA policy

today. In the early 1990s, the CBA identified the critical state of legal aid and redoubled its

advocacy efforts. At the nationdevel, the focus of advocacy efforts has primarily been on the need

for additional funding and for thefederal government to take on greater responsibility for ensuring

adequate legal aid across Canada in both civil and criminal matters.

TheCBAhaslo6 AAAOEAA OEA OOEI AT O AOEOEOGo6 | miIchEA EAETI O
because despite the devastation experienced by many individuals and the havoc wreaked on the

justice system by this crises, those most deeply affected, lamcome and dsadvantaged persons,

have little political clout. Silent alsdecause issues related to the administration of justice and

social assistance do not have the broad base of support underpinning the health care and education

1 Organizedpro bonoservices grew throughout the arly 20th century and expanded exponentially in the
1950s and 1960s culminating in the precursor to the legal aid plan in Ontario in 1951. The first legal aid act
in Canada was adopted in Ontario in 1967. Most provinces followed suit in the early 197®agkatchewan
AOEI ET Al Pl AT AACAT ET pwexh AT 1 O6TEOU Al ETEAO EI AAOI
and Labrador plan in 1968, legislation in 1975; British Columbia 1970 and legislation in 1979; Manitoba,
New Brunswick and Nova Scotiaelgislation in 1971 and operational in 1972; Quebec 1972; Alberta
operational in 1970 and formalized in 1973, no legislation; Prince Edward Island, no legislation; Northwest
Territories, Yukon and Nunavut services available since the early 1970s and Isigition in 1976 (Yukon)

1988 (Northwest Territories and 1999 (Nunavut)). The Federal Government began to provide funding for
criminal legal aid services across Canada in 1972 and for civil legal aid matters in the late 1970s. Thus, itis
accurate to saythat we have had a national legal aid system since approximately 1972.
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portfolios. The silence is spordically broken by high profile public figures, mosfprominently; Chief

Justice Beverly McLachlify but these lone voices do not find an echoing choruélthough a recent

article making the case for universal legal care suggests that the increasing inaibsity of the

EOOOEAA OUOOAI O1 AOAOACA #AT AAEAT O OEAO EETAIIT U
At a minimum, public opinion polls conducted in Ontario, Alberta and British Columbia have

demonstrated that there is very strong and gowing support for publicly funded legal services,

despite relatively low levels of knowledge of what legal aid doelsPublic support was largely based

on the view that legal aid folow-income people is required to ensure fairness in the justice system.

Access to justice is enhanced by a number of government policies and programs and by a range of
services provided by nongovernmental organizations and individuals Access to justice initiatives
include: programs to reduce cost and delay in various dispatresolution processes including
adjudication by the courts, public legal education, community mediation services, and so on. Legal
aid plays a central and indispensable role within this broad array of initiatives. Legal aid refers
specifically to publidy-funded legal services Over time, legal aid programs have recognized the
importance of providing a continuum of services, from information and advice to assistance and
representation. However, legal aid should be distinguished from other avenues tacilease access

to legal information and services including: general public legaducation and information,

privately funded legal clinics, andpro bonolegal services whether provided on arad hocor

organized basis.

One of the marked changes in the lasiecade has beethe rise in the number of unrepresented

litigants coupled with the growing acceptance that they are now a standard feature in the courts.

4EEO AAOGAT T PI AT O EO OA & AAOASAIHORAID OREOM T AORFA 4. EANVEICHAG K
Traditionally the term self-represented litigant was used to describe litigants who made a positive

choice to represent themselves in court because they were confident in their ability to do so.

Unrepresented litigants are individuals who would choose ttnave legal assistance but are unable to

access it Diminished funding for legal aid is one of the causes of the growth in the number of
unrepresented litigants and accused as wetls to the growing phenomena o® 01 DRA® OAOAT OAAG
litigants and accused.Under-representation occurs when the quality of representation is lower

than standard due to limits placed on representation (such as providing representation for only

some of the legal issues experienced by an individual, only part of the legal processhe placing of

time limits on the services provided) or due to other factors such as poor croszltural

communication. The blurring of the line between selrepresentation and un or under-

representation is troubling because it obscures and neutralizethe root problem of inadequate

legal aid.

To some degree, those of us working within the justice system have become habituated to this state
of crisis. We have become adept at adaptation, but perhaps at the expense of regeneratidris

2 4 0AAAU 4Ul AOh O! AAA O Ghelorontd SR 2RAdgAst 20070" AOEA 2ECEO8 6
www.thestar.com/article/245548

3 AlexHUtE EOT T h 04 EA ThdWabus (Sépembieri2@e) O 6
www.walrusmagazine.com/articles/2008.09-law-the-peoples-court-universal-legalcare-alex-hutchinson

4 For full results see:
www.legalaid.ab.ca/media/Documents/2006/LegalAidAlberta_NewsReleaseNov2006.pdf
www.Iss.bc.ca/assets/aboutUs/reports/legalAid/legalAidPollIReport08.pdf;
www.legalaid.on.ca/en/news/june -2006b.asp
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paper examinesrecent developments in legal aid research, policy and service delivenyit
addresses both civil and criminal legal aid, however greater attention is placed on the civil side
reflecting the emphasis found in recent literatwue and practice developments.Like any public
service, the legal aid system must always aim to serve the public bettgthat is why regeneration
or renewal is continually required. The purpose of this paper is to set the foundation for a
discussion about thepotential role and possible contribution of the CBA in this ongoing evolution.

5 Theauthi O8O0 11T OA A@OAT OEOA 1 OE qnfilke 4 the @BA AdficpaD dffidd. AherkisA O AT O
tremendous amount of legal aid research and development activity ongoing at this time worldide. Note
that the background document is current until Januar 2009, and this discussion papeis current to April
2009. Both include hyperlinks to the full texts of various reports available online.
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I OVERVIEW

There is considerable variation in legal aid programs across Canada. This paper does not attempt
to provide a complete picture of this complex landscape which is in a constant state of fllRather,
the objective is to highlight important developments and findings in legal aid research policy and
service delivery both in Canada and abroad.

The paper is divided into four substantive thematic discussions followed by a conclusion

containing suggestionsfor future CBAaction to improve legal aid Thefirst detailed discussion
provides an overview and summary of recent research into legal needs and in particular the unmet
legal needs of individuals with low to modest income. Much of this rearch is empirical and
provides an important background for the development of legal aid policy and service delivery.

The secondsection reviewsdevelopments in legal aid policy. Over the last two decades Canadian
legal aid policy has been largely ditated by purely fiscal policy, rather than abstantive policy
objectives. However, the regeneration of legal aid policy is being promoted in some jurisdictions
through a renewed emphasis on saocial policy goals such as combating social exclusion and
increasing social equality. In some instances, these developments are being led by-non
governmental actors such as Australian National Legal Aid (which represents the Directors of the
eight Australian State and Territory Legal Aid Commissions) and themerican Bar Association
(ABA) and other organizations in the United States.

Thethird part of this paper discusses innovative approaches to service deliverizegal aid
providers everywhere, in Canada and around the world, are experimenting with innovative ways
deliver legal information, advice and representation to civil and family litigants, and to criminal
accused infinancially strained circumstances A discussion paper published by the CBA in 2000
reported that both within Canada and internationally th@d A x A O fo€ué onlidéntfying and
experimenting with a wide variety of legal aid delivery optiongédt identified four trends in legal
aid service delivery: (1) a more clientcentered approach to service delivery, (2) a more flexible
approach to sewice delivery; (3) a more complex mixed model of service delivery, and (4) a
commitment to new approaches. This paper reports on recent experience with these innovations
and discusses newly emerging trends.

Thefinal section briefly reviews other mechaiisms to enhance access to legal services that are
closely related to discussions on the future of legal aid. Governments and legal aid agencies are not
alone inaddressing these questions; the bar, the judiciary, and communityased advocacy
organizations across the country are assessing the principles, practices and resource implications of
changing the ways in which people who cannot afford, or otherwise do not have legal

representation, can find some assistancel he evolution of legal aid programs dog not and cannot
take place in isolation, but rather in this brader access to justice context.

6 Dr. Melina Buckley,TheLegal Aid Crisis:A Timefor Action (Ottawa: Canadian Bar Association, 2000) at 71.
While the paper is not official CBA policy, it has assisted in the formulation of CBA advocacy efforts.
www.cba.org/CBA/Advocacy/pdf/Paper.pdf

7 Ibid. at 7276.
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.  RESEARCH ON LEGAL AID NEEDS

A deeper and more nuanced understanding about legal aid needs is key to walbught out legal
aid policy and effective service dlivery mechanisms8 Research carried out over the past decade
has made a substantial contribution to our empirical knowledge and increased understanding
about legal aid needs This part contains a summary of these findings

There are three major appro&hes to measuring and understanding legal aid needs: (1) from the
DAOODAAOEOA 1T £ OEA ET AEOEAOAT OANOEOET ¢ AOOEOOAT A
POl OEOGEIT 1T &£ 1 ACAl OAOOGEAAOR OEA OOGHEBekddang AT A | o
the availability of services.

The central mechanism for measuring civil legal needs is surveys of large numbers of individuals
concerning their experience of problems that have a potential legal solutiorThese surveys provide
us with important insight into the prevalence of legal problems and dispute resolving behaviour.
While the focus continues to be on civil matters, research has also been conducted into unmet
criminal legal needs focusing on the actual experience of unrepresented amdder-represented
accused persons within the criminal justice system.

Another major avenue ofresearch is the analysis of the impact of legal aid services and the lack

thereof. A wide variety of both qualitative and quantitative methods have been empjed, ranging

from interviews with both clients and justice system personnel (e.g. lawyers, community advocates,

judges, administrators) to counting the number of clients who are refused legal a@tlie to

budgetary restraints. One novel approach inthisr€ AOA AOA Oi ADPPET Cé DOl EAADOO
map out the availability of legal services in a geographic region as one way to identify gaps in

service provision.

Less work has been carried out to date on the other environmental factors that affect legad a
needs and whether or not they are met. However, there is@wing recognition that this is an
important part of the legal aid landscape Preliminary work has been carried out in identifying
these factors and developing methodologies to examinegir impact on legal aid needsOne
specific focus has been on measuring the costs of unresolved legal problems and empirical
measures to quantify legal aid funding requirements.

Despite the important progress made, important gaps remain and an increased caggdo measure
and understand legal aid needs is required to provide the necessary evidential basis for innovations
in legal aid policy and service provision A recently released study on civil legal needs prepared for
the Law Foundation of British Columba does an excellent job of pulling together the insights gained
through general civil legal needs surveys, targeted needs assessments, mapping projects and an
analysis of demographic trends. This synthesis of existing studies provides a powerful snapshof
the gaps in legal aid service provision in British Columbjainderscoring the value of multiple
research avenueso achiewe a fuller understanding of the complex phenomenon of unmet legal
needs.

8 Ontario Legal Aid ReviewA Blueprint for Publicly-FundedLegal ServicegToronto: Ministry of the Attorney
General, 1997) (OLAR).
www.attorneygeneral.jus.gov.on.ca/english/about/pubs/olar/toc.asp

9 Carol McEownCivil LegalNeedsResearchi{Vancouver: Law Foundation of British Columbia, 2008).
www.lawfoundationbc.org/files/Civil%20Legal%20Needs%20Research%20FINAL.pdf
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A. General Findings about Civil Legal Needs

One of the keyapproaches to understanding the parameters of access to justice is the study of
unmet legal needs. While these efforts date back at least to the 1930s, the first generation of
empirical studies into unmet legal needs was carried out by th&BAin the mid-1990s10 A second
wave of these surveys has recently been completed in numerous countries including: England and
Wales!t, Scotland?, Northern Ireland 13 the Netherlands!4 Canadas and New Zealanéb. The Legal
Services Society oB.C(LSS)completed a simila survey in 2008 and those results have just
recently been published!’” The results of these studies are remarkably similar across jurisdictiors.

The U.K.Legal Services Commission has led the way in utilizing studies to inform itself about the
need for,provision of, and quality of legal aid services. The English and Welsh Civil Social Justice

10 ABA Consortium on Legal Services and the PublReportof the LegalNeedsof the Low-IncomePublic,
Findingsof the ComprehensivéegalNeedsStudy(Chicago: American Bar Association, 1994) and ABA
Consortium on Legal Services and the Pub)Reportof the LegalNeedsof the Moderate- IncomePublic,
Findingsof the ComprehensivéegalNeedsStudy(Chicago: American Bar Association, 1994).
www.abanet.org/legalservices/downloads/sclaid/legalneedstudy.pdf

See also the work carried out on a much smaller scale in Canada: OBéportof the System®f Civil Justice
TaskForce(Ottawa: Canadian Bar Association, 1996).
www.cba.org/cba/pubs/pdf/systemscivil_tfreport.pdf

See also OLARupranote 8. More recent U.S. state legal needs studies are discussdth at 45, under

O010A1T OGE&AUET ¢ 511 A0 , ACAl ' EA . AAAOS8S
n HazelG.Genn,Pathsto JusticeWhat PeopleDoand Think About Goingto Law (Oxford: Hart Publishing, 5
pwwwdn 0OAOAT A 01 AAOGAT AAh 11 A@U G'Génh &l MarigolShithCaused | AOh 11

of Action: Civil Law and SocialJustice(London: Legal Services Comrasion, 2004); Pascoe Pleasence et al,
Cause®f Action: Civil Law and SocialJustice2nd edition (London: Legal Services Commission, 2006).
www.Isrc.org.uk/publications/cofa2006.pdf

PascoePleasence, Nigel Balmer, Tania Tam, Alexy Buck and Marisol Smitivjl Justicein Englandand Wales:
Reportof the 2007 Englishand WelshLegalNeedsStudy(London: Legal Services Commission, 2008).
www.Isrc.org.uk/publications/2007CSJS.pdf

12 Hazel G. Genn and Alan PatersdPathsto Justice Scotland: What Peoplein ScotlandDoand Think About
Goingto Law (Oxford: Hart Publishing, 2001).

3 477U $ECIATh O4EA .1 OGRXROA UG QAIAEAO  DAOAGAT. MMA A B OEA 3E
Services Research Conference, Belfast, 2006.)

w v g#g*8 OAl 6A1 OEI OAT AT A -8 OAO 61 AOOh OOAOEO O =*OOOE
International Legal Services Research Confence, Cambridge, 2004.)

15 Dr .Ab Currie, National Civil LegalNeedsStudies2004 and 2006 (Ottawa: Justice Canada, 2006). See al3n

Ab Currich O! . AGEI T Al 3000AU 1T &£ OEA #EOEI *OOOEAA 001 Al Al O
Incidence and Pattern® j ¢ T T Ipt€rnagiona, Jmurnalof the Legal Professiorand other papers prepared
by Currie and citedinfra. A further survey was carried out in 2008 but results of that survey were not

published at the time of writing (2009).

16 Legal Services AgencyReportonthe 2006 National Surveyof UnmetLegalNeedsand Accesdo Services
(Wellington, New Zealand: Legal Services Agency, 2006).
www.Isa.govt.rz/documents/2006NationalSurveyofUnmetl egalNeedsandAccesstoServices.pdf

0y Ipsos Reid for the Legal Services Society (LSSggalProblemsFacedin EverydayLivesof British Columbians
(Vancouver: LSS, 2008).
www.Iss.bc.cal/assets/aboutUs/reports/legalAid/IPSOS_Reid_Poll_Dec08.pdf

18 Seg Taplg 1: [ntgrnational Comparjsqn of,th‘e Incidfence of Jvusticiable ProblemsDin Ab Currich O, A CAI
001 AT Al O T £ wmbliBhedirRebkcca SaAekifuh eddccesso JusticeThe Sociologyof Crime,Law
and DeviancgBingley, UK: Emerald Group Publishing, 2009).

www.justiceinitiative.org/db/resource2?res_id=103868
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Survey were conducted in 2001and 204. Sinc&006, it has been being conducted on a continuous
basis; meaning that fieldwork is now conducted every month of everyear. These surveys are
central to the empirical base upon which broad civil justice policy develops. Many other countries,
including Canada, have modeled their empirical work on the English approachnalysis of the
Canadian national surveys results &s not been as welintegrated into legal aid planning to date?

Across every jurisdiction, the surveysavefound that a majority of people experience one or more
justiciable problems that are serious or difficult to resolve and these problems make theilay to
day lives somewhat to extremely difficult. This finding should surprise no one given the degree to
which the civil law regulates most spheres of activity and hence the unavoidable impact of law in
everyday life20

Five important findings from this survey research are critical to evidencébased legal aid policy
making andthe design of legal aid service delivery modelst

e Serious economic, social and health consequences, particularly in terms of additional
stress and physical and mental iliness ardirectly attributed to unresolved legal
problems;

¢ Many people experience multiple legal problems and these tend to cluster into
recognizable patterns of problems;

e There is a strong link between multiple unresolved legal problems and social exclusion,
poverty and disadvantage;

¢ Vulnerable groupg? are likely to fail to respond to problems because of some perceived
or actual barrier to accessibility of assistance;

e Merely experiencing a justiciable problem is associated with an unfavourable attitude
toward the law and the justice system regardless of subsequent negative or positive
experience dealing with the problem This is true even though the vast majority of
people have no contact whatever with the formal justice system in the course of dealing
with their problems.

These survey findings are corroborated by qualitative data gathered through interviews which also
found that individuals dealing with legal problems experienced six types of related social problems:

19 Dr. Ab Currieis Principal Researcher: Access to Justice Research and Statistics Division Justice Canada
Canada and the leading Canadian authority and scholar on lega matters. Most of his published work,
including the many works cited in this discussion paper, represert O O OprBodabviews and not those of
Justice Canada, do not express Canadian government policy, nor has his work been integrated into formal
policy by any of theprovincial legal aid agencies.

20 0AOCAIT A o1 AACAT AAn 11 Agu " OAE AT A .ECAI =*8 "AlilAOhR
30A000 T £ Frénkfdmiing BideLaw aBd SocialProcesgLondon: Legal Services Gomission,
2007) at 46.

21 Curriech O, ACAT 001 Al Als@raho® 18 OAOUAAU , EEAAGH

22 In the Canadian 2006 Surveysupranote 15, these were immigrants, Aboriginal people, people with less than
high school education and people wit incomes of less than $2,000.
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economic, mental health, physical health, safeand security, discrimination and language
barriers.23

The evidence gathered through these surveys is extremely useful for legal aid programs. For
example, the British surveys have contributed to a much better understanding of the phenomenon
of referral fatigue - whereby people become increasingly unlikely to obtain advice on referral as the
number of advisers they use increases suggests a degree of exhaustion among members of the
public as a result of being pushed from adviser to advisét.This is consstent with the vivid
descriptionsi £ OAODPIT 1 AAT 0O EAOEIT ¢ OI i1 AGETI AOG O 1 AEA
reported in Pathsto Justices

(@)
To
",

This British survey found that respondents eligible for legal aid more often did nothing to resolve
their problems and more often tried and failed to obtain advice than respondents in generdlegal
aid eligible respondents who did seek advice were more likely than respondents in general to go to
see advisers facdo-face. This is consistent with the hypotésis that the problems reported by legal
aid eligible respondents were more severelt is also consistent with the greater likelihood that
people for whom other forms of advice may béess appropriate (such as personwith disabilities

or who experience anguage problems, and so grwill be eligible for legal aid The English and
Welsh Survey alsomakeit evident that those who obtain advice fare substantially better than those
who try, but fail, to obtain advice.

Two other very important insights with i mportant implications for legal aid policy and service

delivery have beengainedthrough the examination and analysisof these responses to the civil legal

needs surveys. Firstiow-incomeindividuals have a strong tendency to experience multiple legal

problems rather than individual onesand theseproblems can be grouped into recognizable

patterns orclusters26 4 EEO OAAAT O Ai PEOEAAI x1 OE EAO EAAT OE £E
lead to cascading legal and social problems supporting early intervaah by legalaid and other

support services.

Secondthere is a strong link between unresolved legal problems and social exclusioSocial

AgAl OOETT EO OOEI OOEAT A &£ O xEAO AAT EADPPAT xEAI
problems such as unemmyment, poor skills,low-incomes, poor housing, high crime, bad health

AT A EAT El U 27 Riashidedohrhukiplesand linked problems conveyed by the idea of social

exclusion is useful because it connotes not only a condition, but also a dynamic pra8sExclusion

EO AAT OO ET ANOAT EOU AT A AAT 6O |1 AAEATEOI ®dWReE AO AAO
people subject to social exclusion experience a higher incidence of justiciable problems, the

inability to deal effectively with justiciable problems contributes to further exclusion. The data

AAOT OO OEA EOOEOAEAOQEI T O AgAi pi EAEAO OEA O' 1 OAEAI

23 Mary Stratton and Travis AndersonThe Social Economicand Health Consequence&ssociatedvith a Lack of
Accessgo the Courts(Edmonton: Canadian Forum on Civil Justice, 2006) (commissioned by Justice Canada).
http://cfcj -fcjc.org/docs/2008/cjsp -socialproblems-en.pdf

24 Supranote 11 at 58.
25 Genn,Pathsto Justicesupranote 11.

26 In their interviews, Stratton and Anderson,supranote 23, found that people in all socieeconomic brackets
experienced multiple problems and related social, economic and health problems.

27 This is the U.K. Social Exclusion Office definition, cited@urrie, supranote 18 at 46.

28 Ibid. at 47.

29 Ibid. at 104, citing Anthony GiddensTheThird Way (Cambridge: Polity Press, 1998).
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access to legal advice and assistance and the perpetuation of disadvantaginilar findings were

madeonaCi T AA1T OAAI A AU OEA 51T EOAA . AOETT0 $AOGAIT PI Al

Empowerment of the Poor in its recent report entitledMaking the Law Work for Everyones0

B. Unmet Criminal Legal Aid Needs

Far less empirical work has been carried out in the area ariminal legal needs by comparison with
the explosion of civil legal needs research in the last decagleln 2001-2002, the federalJustice
Canadain collaboration with the provinces and territories carried out a legal aid renewal research
program aimedat filling this gap in our knowledge. The criminal legal aid component of the
research program included eight separate studiesThese included four studies of general nature:
a study of urrepresented accused in nine courts across the countf¢;a studyof legal advice
provided to persons arrested and detained by the policé a study of financial eligibility guidelines
for receiving legal aid$4 and a study of legal aid needs in rural and remote areas of the provincés.
In addition; four studies focused orparticular segments of the legal aid clientele who have
experienced difficulty in accessing criminal legal aid or are likely to have unique needs: Aboriginal
people3é speakers of either of the two official languages (English or French) in minority
situations3” women;38 and immigrants, refugees and visible minorities?

30 www.undp.org/legalempowerment/report/index.html .

31 Dr. Ab Currie,UnmetNeedfor Criminal Legal Aid: A Summaryof ResearchResultgOttawa: distice Canada,
2003).
http://canada.justice.gc.ca/eng/pi/rs/rep -rap/2003/rr03_la9 -rr03_aj9/index.html
The author refersto earlier studies on criminal legalaid needs including Rush Social Research and John
Walker Consulting Serviced,.egalAssistancéNeedsPhasel: Estimation of a BasicNeedsBasedPlanningModel
(Australia: Legal Aid and Family Services DivisionAttorney General, 1996); Paul RobertshavwRethinking
Legal Aid: The Caseof Criminal Justice(Aldershot: Dartmouth, 1991).

32 Robert Hann, Joan Nuffield, Colin Meredith and Mira Svobod@purt Site Studyof Adult Un-Represented
AccusedPart I: OverviewReportand Part II: SiteReports(Toronto: Robert Hann & Associates, 2002) and
(Ottawa: ARC Research Consultants, 2002).
http://canada.justice.gc.ca/eng/pi/rs/rep -rap/2003/rr03 la2 -rr03_aj2/rr03_la2 -rr03_aj2/index.html and
http://canada.justice.gc.ca/eng/pi/rs/irep -rap/2003/rr03_la3 -rr03_aj3/index.html

33 Simon VerdorrJones and Adanira TijiringA Reviewof BrydgesDuty CounseBervicein Canada(Vancouver:
Simon Fraser University, 2002).
www.justice.gc.cal/eng/pi/rsirep -rap/2003/rr03_la4 -rr03 aj4/rr03_| a4.pdf

34 Spyridoula Tsoukalas and Paul Robertsegal Aid Eligibility and Coveragen Canada (Ottawa: Canadian
Council on Social Development, 2002).
http://c anada.justice.gc.ca/eng/pi/rs/rep-rap/2003/rr03_la5 -rr03_aj5/index.html

35 Joan Nuffield Représentationjuridique danslescausepénalesdesrégionsrurales et éloignéesdesprovincesdu
Canada(Ottawa: Justice Canad&002).

36 Mark Dockstator and DonAuger, Studyof the Legal Aid Needsof Aboriginal Men,Womenand Youth (Ottawa:
Aboriginal Research Institute, 2002) (unpublished).

37 Prairie Research Associates Iné, Studyon Legal Aid and Official Languagesn Canada(Ottawa: Justice
Canada, 2002).
www.justice.gc.ca/eng/pilrs/rep -rap/2003/rr03_lal -rr03_ajl/index.html

38 Lisa Addario,SixDegreed=rom Liberation: Legal Aid Needsof Womenin Criminal and OtherMatters (Ottawa:
Justice Canad®002).
http://canada.justice.gc.ca/eng/pi/rs/rep -rap/2003/rr03_la20 -rr03_aj20/index.html
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An overview and analysis of these studies was prepared Br. Ab Currie4° Following in the
footsteps of earlier researchers, Currie rejects the simple presence or absence of legal
representation as the measure of legal neecHe instead develops a framework based on th@oints
in the criminal justice systemprocessfrom which legal aid needs flow: the operation of legal aid
plans; legal aid intake; arrest and detention; and from the adversaii court process.

a) Operation of Plans

Some unmet needs flow from the operations of legal aid plans, that is limitations created by the
legal aid providers through rationing mechanisms such as financial eligibility guidelines goveny
who can access legalid and restricting coverage that determine the situations in which legal aid
will be granted (i.e. the range of legal matters, the seriousness of the legal issue). The study on
Al ECEAEI EOU OANR O ihadké ohtheQdd provindes akeithe GakickalCeligiility
guidelines sufficiently generous to include all of the lovE T AT | A B 1 +DSnhildI) Bdsi leya
aid plans only provide criminal legal aid where there is a risk of imprisonmenalthough some
include loss of means of livelihood irsome circumstances. This standard excludes maagcused
charged with minor offences, especiallyiirst -time accused despite the serious impact a criminal
record may have for them The court site study found that restrictive coverage provisions are an
important factor contributing to the numbers of unrepresented accused they observed in the
courts42

Most of the studies commissined byJustice Canadaoncluded that coverage should be expanded

and that the criteria should shift away from narrow primarily legal considerationssuch as the

seriousness of the offence and #hrisk of imprisonment. O, ACA1 AEA Al OAOACA 1 OCEOD
broader set of considerations These include disadvantages that may be faced by accused and, in

their view, risks thatrelateO1T xEAAO EI PAAOO 14 Mafytofkhe stidi@fddscribeE A A A O (
the ways in which the unrepresented criminal accused population is vulnerable and disadvantaged

due to personal characteristics and/or low levels of education and literacy and higheates of drug

and alcohol addiction#4 These individuals are likely to require representation regardless of the

seriousness of the offenceé:

b) Legal Aid intake

Unmet criminal legal aid needs also flow from the legal aid intake procesBifficultie s in accesing
legal aid are experienced at various pointthat include approaching legal aid offices, completing the
application process and keeping subsequent appointment®8arriers at the intake stage relate to
the types of disadvantage disproportionately expgenced by the criminal accused population They

39 Spyridoula Tsoukalas, Ekuwa Smithnd Laura Buckland A Studyof the Barriers to Criminal Legal Aid Access
for Immigrants, Refugeesind VisibleMinorities (Ottawa: Canadian Council For Social Development, 2002)
(unpublished).

40 Currie, UnmetNeedfor Criminal Legal Aid,supranote 31.
http://canada.justice.gc.ca/eng/pi/rs/rep -rap/2003/rr03_la9 -rr03_aj9/index.html

4 Supranote 34 at 34. See Table % Proportion of Poor Who Quality for NorCortributory Legal Aid.
42 Supra note 32 at 4.
43 Supranote 31 at 5.

44 Ibid. See also John Malcolmson and Gayla ReidiRepresented\ccusedAssistancd’roject,ProjectReport
and Evaluation (Vancouver:2002).
45 Ibid. at 5.
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were reported to be particularly severe for certain groups including Aboriginal persons, recent
immigrants and members of some visible minority groupg¢

Unmet legal aid needs were also identified in the wayin which legal advice is provided to persons
upon their arrest and detention through what is commonly referred to a8rydgesduty counsel4?
The study concluded that the constitutionallymandated minimum service was not always available
in a timely manne due to long call back timesIn some instancesthere were difficulties in
contacting a lawyer at all (in the roster systems). More fundamentally the study concluded that
there were serious problems with the ability ofmany accused to comprehend advicprovide over
the phone due to language barriers or comprehension barriers because of various impairments
affecting the accused (mental or intellectual disabilities, the effects of drugs or alcohjorhese
barriers are exacerbated in the stressful contexdf an arrest The Brydgesstudy argues that legal
advice provided over the telephone that is poorly understood or not understood at all may be more
damaging to the legal position of the detained person than no advice at 4ll.

The court site study exploral the consequences of the lack of representation in all stages criminal
justice process. While the focus is often on the imperative of representation for the trial, only a
small number of criminal mattersactually go totrial because most are disposed ofarlier in the
process. Everor cases that proceed to trial, early steps in the criminal justicgystemare
important. Decisions made at the early stages when individuals are less likely to be represented

can have important consequencefr the outcomel £ OEA AAOAS 10O #000EA 11 0O/
representation based on the need to assure fairness that exists in law applies to representationat
trial.) O EAO AAAT BT ET OAA 100 OEAO 1100 1T &£ A0 1T AAOC

TheAT OO0 OEOA OOOAUG O fairhilade percébiagedatcGéhrecdndided OE A O
without benefitof counseland particularly troubling is the fact that up to 27% of theseunrepresented
accusedeceivejail sentences® [Emphasis added]in four of the nine couts studied, more than 60%

of unrepresented accused at final appearance were convicted without the benefit of representation.
At least 16% of unrepresented accused at final appearance received jail sentences, again, without
legal representdion.

In addition to these disturbing statistical findings, the court site study also presents qualitative data
based on interviews with judges and lawyers on the errors that unrepresented accused make in
court and how these errors may place accused atdisadvantages!

In his analysis of the results of the entire research program, Currie concludes that unmet criminal
legal aid needgyive rise to a strong concern:

The gualitative evidence suggests that the level of expertise required to avoid
disadvantageis well beyond the capacities of virtually alunrepresentedaccused,
and this applies to all stages of the criminal justice proces$n view of the

gualitative evidence about the lack of advocacy skills of accused and the inability to
assess appropriatecourses of action and consequences, it is very difficult to
conclude that fairness in any basic and intuitive sense could characterize the

46 Ibid. at 6.
47 SeeR v.Brydges [1990] 1 SCR 190.
48 Verdon-Jones and Tijirinosupranote 33.
49 Currie, supranote 31 at 11.
50 Ibid.
51 Ibid. at 14.
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appearance of anyunrepresentedperson in criminal court. It isarguablethat all
accusedshouldreceivesomelevelof legal representations2 [Emphasis added]

The eight studies also provide strong support for pursuing client-centered approach as opposed

to the traditional system-centered one. Thisvould involve considering the disabilities and

disadvantages of theaccused to a much greater extent in legal aid policy and service delivery.

Rather than seeing the accused persoaseeds as flowing from arrest, the offence and the court

process and as isolated legal issues, the clieogntered approach sees needs as atig from the

ET AEOEAOAT 60 OEOOAOQOETT 1 £ AEOAI&gEAIuE lelidd tdtheA OEA AO
offence. This could extend to employing reparative or preventative strategies that address

individual or systemic factors linked to the offene either as cause or consequené@.Currie warns

though that the client-centered and systemA AT OAOAA APDPOI AAEAO OEIT O1 A 1160
AEAET OTTue AT A OEAO AOEI ET A1 1ACAT AEA TAAKRAO AOA
He suggests thait is more useful to see clientcentered approaches as adding an important

dimension to the courtcentered approachwhich may require and taking into account the special

needs of clients in the provsion of legal aid services.

The research studies iderify four main types of special needs that support a more cliententered
approach to identifying and meeting criminal legal aid needs: (1) needs that relate to the disabilities
of legal aid clients; (2) needs that relate to linguistic, social and culturaharacteristics; (3) needs
that relate to overlapping legal problems experienced by legal aid clients (e.g. criminal law, family
law, refugee law); and (4) needs related to systemic social factors (including addressing the
underlying causes and contributas to crime and other factors such as mistrust of the justice
system)55 While the studies make a strong case for a cliementered approach which seems
OOAT OEAT A 11 OBINO EE O B®O OEARIED OE A x d
There is no careful observational evidence describgnhow a clientcentered might work as a
dimension of a delivery model, nor is there empirical evidence about the beneffs.

yl OEA AT 1T AI OGOET1T OI EEO OAOEAxh #OOOEA 11 OAO OEA
recommendations would effectively make cE i ET A1 1 ACAT AE A7 ThdemPilicl OAOOAT
findings make a strong case for making legal representation available as early as possible in the

criminal justice process and expanded duty counsel services through which early intervention

might be achieved?® The unmet need for special forms of assistance for those accused persons who

suffer from language or cultural barriers or who suffer from various forms of disadvantage and

disabilities is very clear.

The Canadian research findings are magnifiein a recent studyon unmet criminal legal aid needs in
the United States The! " ! $tanding Committee on Legal Aid and Indigent Defendants held a
series of public hearings intacriminal legal aid needs in 2003 This project marked the 40th

52 Ibid. at 15.
53 Ibid. at 17. See, in particular, Addarisupranote 38.
54 Ibid.
55 Ibid. at 1819.
56 Ibid. at 21.
57 Ibid. at 23.
58 Ibid.
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anniversaryyear of the U.S3 ODP OAT A #1 O O Gidlednv. WAIRWEgDtE Bstablighing the
right to counsel in state court proceedings for indigents accused of serious crimeBhe Committee
received testimony from 32 expert witnesses familiar with the deliveryof indigent defense services
in their respective jurisdictions. These witnesses were from all parts of thd.Sand were familiar
with different legal aid delivery systems Their comments were recorded in hundreds of pages of
transcripts and then analy=d$°

4A4EEO #1101 1 EOOARASJ & AARBBKE®OmMIde lcddthir3 khd djor findings based on the
hearings and recommendations for change. The results raise similar themes to those found in the
Canadian research into unmet criminal legal aid neegcited above, although the level of crisis
appears to beevenhigher in the US8!

C. Quantifying Unmet Legal Aid Needs

The AmericanLegal Services Corporation (LSC) has employed a variety of approaches to document

the civil legal needs of lowincome individuals and families and to quantifynecessanaccessgo civil

legal assistance that is, the level of assistance that would be required to respond appropriately to

those needs across the United Stat€s.The Documentingthe JusticeGapreport defines civil legal

needs oflow-incomeD AT BT A AO ET 011 OET ¢ OAOOAT OEAT EOI AT 1T AA
relationships, safe and habitable housing, access to necessary health care, disability payments to

help lead independent lives, family law issues includinghild support and custody actions, and

OAl EAE EOT I AE sAheMlifebehce Be@vBeh théclried EvelloBeyal assistance and

the level necessary to meet the needs of logT AT I A ' | AOEAAT O EO OAZEAOOAA O

Rather than repeating the survey of unmet civil legal needs carried out in the early 1990%the
Documentingthe JusticeGapCommittee elected to employthree approaches a national count of
people seeking legal aid who were denied service because programs lacked sigfit resources; an
analysis and comparison of nine recent state legal needs studies; and a comparison of the ratio of
legal aid attorneys to the lowincome population with the ratio of private attorneys serving the
general population. This Report confirmsthe existence of a major gap between the legal needs of
low-income people and the help they receive. The principal findings were:

e For every client served by an LS@inded program, at least one person who sought help
was turned down because of insufficienresources.

¢ Only a very small percentage of the legal problems experienced by lémcome people
(one in five or less) are addressed with the assistance of either a private attornegré
bonoor paid) or a legal aid lawyer.

59 Gideonv. Wainwright, 372 U.S. 335 (1963).

60 Standing Committee on Legal Aid and Indigent Defense E A ABrdkénBromise:! | A O EEAnfinbiidyQuest
for EqualJustice(Chicago: American Bar Association, 2004).
www.abanet.org/legalservices/sclaid/defender/brokenpromise/

61 Ibid. See, Executive Summary at 4.

62 Documentingthe JusticeGapin America: The CurrentUnmetCivil LegalNeedsof Low-IncomeAmericans
(Washington, D.C.: Legal Services Corporation, 2005).
www.lsc.gov/justicegap.pdf

63 Ibid. at 1.

64 This is at least in part due to the high cost of carrying out and analyzing these national surveys
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e Despite the changes in legal aidelivery over the last decade, a majority of legal aid
lawyers still work in LSGfunded programs The per capitaratio of legal aid attorneys
funded by all sources to the lowincome population is a tiny fraction of the ratio of
private attorneys providing personal civil legal services to the general populatioff.

Given the enormity of the justice gap documented, the Report concludes that eliminating the gap

will require a sustained, longterm effort involving a partnership of federal and state governments,

the private bar, and concerned public and private partiesA key first step is to quantify what it

would take to provide necessary access to civil legal assistancehis Report estimates that doing so
xEl 1 OANOEOA ET AOAAOQEIivige chiHekal dséistaiick tiive timedthe PulrdnE O U
capacity.

Canadian legal aid providers can also provide some information about the extent of unmet needs by
reporting on refusal rates. For example, in its late®usines$lan, LegalAid Ontario (LAO)stated

that the number of people with family law problems refused legal aid climbed by 26% in just over a
year, with over one third of applicants, many of whom are financially eligible for services, turned
away because the servicethey needed were notcoveredby LAQ The overall rate of refusals had
climbed by 31% during the period reported oneé

D. Mapping the Availability of Legal Services

One of the most innovative approaches to identifying the need for legal services and the adequacy
of existing methads for providing legal aid (and other services) are projects that seek to create a

oi

Oi Apo 1T £ OEAOA OAOOEAAO AT A OEA &AéagOHik approachx EE A E

has been utilized by U.S State Justice Communities and by the Community ga& Services in theJ.K.
which is in the process of mapping out government legal aid services with a view to identifying gaps
or duplications from the customer perspectives?

The mapping methodology has akadybeen used successfully in fouBritish Columbia projectsé8
The report of the mapping projectthat examinedcivil and family justice needs in rural andemote
areas ofB.Cand exploredpossible options for providing access to selfielp services on these issues

65 Supranote 62 at 4.

66 Legal Aid OntarioBusines$’lan,2006-2007.
www.legalaid.on.ca/en/publications/PDF/Public_Business_Plan_April_2006.pdf

67 The British Department for Constitutional Affairs is currently facilitating an InterDepartmental Working
Group for this purpose. This project may extend to the services provided by the local government and
independent advice sector.

68 Gayla Reid, Donna Senniand John MalcomsorDevelopingModelsfor CoordinatedServices-or Self
Representind.itigants (2004).
http://justiceeducation.ca/themes/framework/documents/srl_servi ces_vis.pdf
Gayle Reid and John Malcomso@jvilHub ResearctProjectNeedsViapping (2007)
www.ag.gov.bc.caljusticereform -initiatives/publications/pdf/C ivilJusticeHub.pdf
See also, Gayla Reid and John Malcomsdaicesfrom the Field: NeedsMapping SelfHelp Service42008).
www.lces.ca/documents/Research/SRL_Mapping_Repo.pdf
A mapping process was also undertaken to develop a framework that facilitates a closer alignment of the
three main pro bonoservicesz see, Gayla Reidro bonoCoordination& CrossReferral Project: Strategiesfor
a More Seamles$ervice(Vancouver: B.C. Law kmdation, 2008).
www.lawfoundationbc.org/itoolkit.asp?pg=2007_SUMMER
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is particularly revealing.s® The report details the realities of unmet legal needs of individuals living
in rural and remote areas. The findings include:

the total lack of legal services in many of their communities;
increased difficulties attributable to delay in accessing services;
frustrations and barriers to using the telephone or Internet to access help;

changing economic bases in rural communities and lack of affordable housing are

significant AEC EOOOAO AZ£ZZAAOETI ¢ OEA Aiii O1T EOEAOGS Al
lives;
e proportionate ly more Aboriginal people, and more people with lower levels of
education and lower income levels in rural and remote areas than in urban centres
leads toan increased need for handsn help;
e there are almost no lawyers willing to do legal aid in many pas of the north;
e for many citizens with low or moderatelylow-incomes, their link to justice services is a
community advocate or other service provider in their community;
o family law is the leading issue in all regions, but lack of service in all areasoofil law
was also identified It is noted that family law problems are often intertwined with
poverty law issues;
e Specific poverty needs not being met are support for CPP and WCB issues, housing,
employment and most Aboriginal issueg?
This research andconsultation process led to a very clear delineation of priorities for the future,
ideas forservice models and recommendationgt
Mapping projects assist in achieving two key overall needs of legal aid reform: integrating services
and working from a client-focused perspective Carol McEown reviewed these three mapping
projects in her recent synthesis paper on civil legal need8.She emphasizes the importance of
establishing and maintaining an ongoing formal collaborative process both in project developnt
and service provision. In her view, the mapping methodology employed in these three projects is
an effective mechanism for the collaborative assessment of legal needs. She stresses the
importance of involving all community members, including users oclients, and continuing this
collaboration on an ongoing basis? Mapping must be an ongoing not a onreff process, at a S
i ETEI Oi AAAAOOA OEA Oi Apo TAAAOG O AA EADPO AOOOAI

successful these initiatives should include théllowing elements:

buy-in and commitment of all partners with a clear understanding of the time and
resources that will be required.

a commonclient-focusedvision with clear purpose and protocols established.

trust and respect among the partners to fostr honest open discussions and build
support for a coordinated approach:

69 Reid and MalcomsonYoicesrom the Field,ibid.
70 Ibid. at 11-12.

& Ibid.

72 McEown,supranote 9.
73 Ibid. at 16.
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o the people with power have to give up some of it to keep the other partners at
the table; and

o the people with less power need to be realistic about how much authority will
be shared.

e Resources need to be dedicated to support the life and work of the committee.
e Partners have to see progresg.

The most ambitiousmapping projectis the Alberta Legal Services Mapping Project which iso
ordinated by the Canadian Civil Justice Forum (JEBCJCY5 The Mapping Project is a

collaborative action research initiative’® undertaken by the CCJC/FCJC in association with a broad
partnership of justice community representatives The research will lead to the creation of a
province-x EAA Ol A BérvicesAhatardpfodided to the Alberta public- information,

education, legal advice, legal representation and/or other support or assistance related to legal
problems. The map will include the central services provided byro bonainitiatives, clinics, public

legal education services, courts, legal aid, the private Bar and social services relevant to the needs of
users of the justice system, and will extend to civil, family, criminal and administrative justice
programs.

The Alberta Legal Services MaDET C 001 EAAO EAO Al OA SdiReplesehta] AOAA |
Litigants Acces®O1 * OOOEAA - 7AmMiDdspeq of theprdiedt a3 8asigned to document

the range of government and nofgovernment services and supports currently available t&RLs in

Alberta. The mapping process also reveals issues surrounding current service delivery including

gaps in present services and possible ways of bringing existing services more closehiire with

the needs of SRLs.

The Mapping Project was conduct between July and November 2006Legal services currently

available to SRLs involved in criminal, civil and family matters heard in the Provincial Court of

'T AAOOAh OEA #1000 1T &£ 10AAT 80 "ATAE T &£ '1 AAROOAR A
three regions of Alberta Key social services likely to have involvement with SRLs were also asked

to take part in the mapping process The Mapping Project gathered the following kinds of

information for inclusion in the regional maps:

e Details of currentservices provided to SRLs in each region.

e Areas of law where needs and services are concentrated.

4 Ibid. at 34.
5 4EEO O" OEALE |/ OAOOEAxo6 AT A 171 OA AAOGAEI AA ET & O ACGEI T AA

7% The Canadian Civil Justice Forumhefines collaborative research in this way:

A collaborative approach is taken with the expectation that each representative will participate as they
are able to as the project develops. In this regard, we have adopted a definition of collaboration
developed and applied in previous projectsWorking together in a cooperative, equitable and dynamic
relationship, in which knowledge and resources are shared in order to attain goals and take action that
is educational, meaningful and beneficial to all. It isnderstood that this definition entails that research
is conducted with, and not on, the community; and that all collaborators have different but equally
important knowledge and resources to share and gain from each other.

I Mary Stratton, Alberta SelfRepresented.itigants Mapping Project- Final Report(Edmonton: Canadian Forum
for Civil Justice, 2007).
http://cfcj -fcjc.org/docs/2007/mapping -en.pdf
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e The ability of SRLs to access these services.

e Levels of demand for SRkelated services.

¢ Identified needs of SRLs not met by present services.

e Characteristics and needs of SRLs in each region.

e Viable service options to address unmet SRL needs.
Team members found the process of information collection about relevant services to be difficult,
time consuming, often confusing and seldom straightforwardThe Repo® 1 Tti@adt@ O
researchers found the search for information on SRL services so challenging must be considered a o
i AET O Z£ETAET C¢ AT TAAOTET ¢ OEA AOAEI AAENPHEKRU AT A AAA
Report details many specific findings abouthe services mapped and recommendations for change.
The Report recommends the establishment of Seelp Centres Its comments on the advantages

and limitations of a SelfHelp Centre arediscussd furtherinfraOT AAO O4EA -1 OAT AT O 41
Comprehensived A ) T OACOAOAA dealing 0ith Arkovasiva sefviCeAl@ivey models.

E. Other Approaches to Identifying and Measuring Specific Legal Aid Needs
Governments, legal aid providers and other entities have employed a number of other approaches
to identifying and measuring specific legal aid needs. These include:

¢ The development of predictive models of legal aid needs in England and Scotl&ad;

¢ Needs assessments carried out by legal aid providétsas well as needs assessments in
particular areas of law sich as poverty law82and

8 Ibid. at 7.
I Ibid. at 18.

80 See: Jamekaw, Deborah Baker, Steve Barrow, Gareth Barton, Sinead Assenti, Kirsty McKissock and Dan
Cookson,CommunityLegal Service Assessindeedfor Legal Advicein Scotland:OverviewReport(Edinburgh:
Social Research, Scottish Executive, 2004).
www.scotland.gov.uk/Publications/2004/05/19407/37780 _;

James Law, Deborah Baker, Steve Barrow, Gareth Barton, Kirsty McKissock, and Sinead AsSentinunity
LegalServiceAssessingleedfor Legal Advicein Scotland:Technicaland GeographidReport(Edinburgh:
Social Research, Scottish Executive, 2004).

www.scotland.gov.uk/Publications/2004/05/19406/37676 ;

G.Bevan ,G.Davis, andJ0 AAOA AR O 0-market @Efanly nfediatidd AndbEgstclients eligible for

I ACAl A EENiBlusficeQuantes @239 at 239.

81 Prairie Research Associate$,egal Aid NeedsAssessmentFinal Report(Edmonton: Legal Aid Alberta 2007).
www.legalaid.ab.ca/about/Documents/2007%20needs%20assessment FULL%20REPORT.pdf

82 Denice Barrie,PovertyLaw NeedsAssessmerdand Gap/OverlapAnalysis(Vancouver: Law Foundation of
British Columbia, 2005).
www.lawfoundationbc.org/files/PovertyL awNeedsAssessment NOV05.pdf
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e Studies on the specific legal aid needs of particular groups, by region or in particular
areas of law including:prisoners; 83 legal aid needs in Northern Canadé& and
immigration legal aid needs®

There are relatively few studiesthat measure the positive impact of legal aid servicesSTwo

exceptions are the outcomebased evaluaton of family law servicesin British Columbiagé and a

series of studies on the impact of debt advice in the United Kingdoth These evaluations are an
important component of furthering our understanding about how legal aid services work and the
benefits that accrue from meeting legal needs. There have also been some targeted evaluations of
specific legal aid services and these are analyz&der in this paper in the context ofinnovative

service delivery models.

Similarly, few studies have measured the impact of inadequate legal aid in a systemic fashion. Two
recent reports have tried to grapple with this difficult subject. The Law Council of Australia (vaich
represents the legal profession) working with other organizations measured the impact of the
erosion of legal representatiorgé A study called Delivering Poverty Law Services: Lessons fiBr@.

and Abroad(SPARC reportjnto potential models for the celivery of poverty law services in British
Columbia also made some important findings about the impact of the elimination of community
legal clinicsg®

F. Trends Affecting Legal Aid Need

Several reports have recognized that there are other trends that affeadal aid needs, but no real
progress has been made to systematically track and measure these trends. Some of the broad
categories that require further consideration include:

83 Therese LajeunesseTheLegal SevicesNeedwf Prisonersin FederalPenitentiariesin Canada(Ottawa: Justice
Canada, 2002).
http://canada.justice.gc.ca/eng/pi/rs/rep -rap/2003/rr03_lal9 -rr03 aj19/rr03_lal9.pdf;
Prairie Research Associate§tudyof the Legal ServicedProvidedto Penitentiary Inmatesby Legal Aid Plans
and Clinicsin Canada(Ottawa: Justice Canada, 2002).
http://canada.justice.gc.ca/eng/pi/rs/rep -rap/2003/rr03_lal0 -rr03_aj10/rr03 [al0.pdf

84 Pauline de Jond.egal ServiceProvisionin Northern Canada:Summaryof Researctin the Northwest
Territories, Nunavut,and the Yukon(Ottawa: Justice Canada, 200
http://canada.justice.gc.ca/eng/pi/rs/rep -rap/2003/rr03_lal5 -rr03_aj15/rr03 lal5.pdf

85 Austin Lawrence and Pauline de Jong,Synthesiof the Issuesand Implications Raisedby the Immigration
and Refuged_egal Aid Research{Ottawa: Justice Canad&003).
http://canada.justice.gc.ca/eng/pi/rs/rep -rap/2003/rr03_la7 -rr03_aj7/rr03_la7.pdf

86 Focus ConsultantsAn Evaluation of Family Servicef the Legal ServicesSociety- Final Report (Vancouver:
LSS, 20086).
www.Iss.bc.cal/assets/aboutUs/reports/familyServices/evaluationofFamilyServicesReport.pdf

87 Pascoe Pleasence, Alexy Buck, Nigel J. Balmer, and Kim WillignhtglpingHand: Thelmpact of DebtAdvice
on0 AT Blivds@ éhdon: Legal Services Research Centre, 2007).
www.Isrc.org.uk/publications/Impact.pdf

88 Erosionof Representatiorin the Australian JusticeSystem(Canberra: Law Society of Australia, 2004).
www.lawcouncil.asn.au/shadomx/apps/fms/fmsdownload.cfm?file_uuid=0BE36E9FLC23-CACDB229A-
FD8C640D2F44&siteName=Ica

89 Andrea Long and Anne Beveridgd)eliveringPovertyLaw ServicesLessongrom B.Cand Abroad (Vancouver:
Social Planning and Research Council, 2004).
www.sparc.bc.cal/resourcesand-publications/doc/60/raw
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e Changes in client needs, particularly as social programs evolve, legal entitlent®are
modified or eliminated,;

e Demographic changes in the client populatiog for example, the larger number of
working poor, more clients with limited proficiency in English or French, and so of¥;

e | AAEOET T Al AAOOEAOOgatd keepdAA AKOIGEG RA@H ET Al OAET C
¢ The erosion of other protections and procedures which can magnify the need for legal
aid;®?

e B.CB IGBS has identified the recent downturn in the economy as increasing the need for
legal aid#3 and

e Changes to the justice system including ledaive and policy changes, government
initiated projects and court decisions, have a significant impact on the demand for legal
aid.

These and many other developments related to the legal aid system are helping shape the civil legal
aid system today anddr the future.

In its 2006-2007 Business PlanLAQO provides a snapshot of demographic trends and their impact on

legal aid needs. LAO is turning away more people than ever befgrthe number of people refused

service has increased by 42 per cent in lessan two years? The Planidentifies a number of

AEAT CAO Oi /1 OAOCET 60 Pi bbbl AGETT xEEAE xBILAO OAOOI O
also identified a number of other factors giving rise to increased legal aid needs: (1) increased

demandfor child protection legal assistance due to legislative and policy changes; (2) rising

demand for poverty law services due to systemic issues in administration of income support

programs; and (3) increased number of criminal charges due to increased pahg.26 Other cost

drivers include: defending multiple accused people in largaecale prosecutions and increased

business costs such a®r office space and utilities.

The Legal Services Commission in England and Wales has recommended that the government
should recognize the effect of legislative reform and policies on the demand for legal aid and
compensate the legal aid budget accordinghf. However, this recommendation has yet to be fully
implemented.

o 3AA 1T AT 78 (1 OOAI Al h O7TET AOA 100 #1EAT OOe 7EAO AOA O
)i Pl EAAOGA & O 30A0A * OOOEAA #8ddiedticEinteierke amil 2000, ADAO DOADA
reprinted in (2001) Managementinformation Exchangelournal)

o 3AA ' EIl $AEI OAR * Al A 0AOE EFkdorl Couk AxtessassueittheAiISA - AOOE A x
30POAT A #1-DDMTér0 ¢jnguotleadngmpeReviewt @ T N * AT AJsirg Sdotiok 1983h O
O %l £ OAA 3skkdityhAousReview7Qd

92 Both the Australian study on erosion of representation and the SPARC report on poverty law delivery
models note the interconnection between the two.

93 3AA , 33 7AAOGEOAR O. AxO 2A1 AAGAOGoh * Al OAOU cnnws

94 Supranote 66.

95 Ibid.
26 Ibid.
97 Legal Services Commissiomaking Rightsa Realityz TheLegalServicest | | | E O®iftégyfdr O

CommunityLegalService2006-2011 (London: LSC, 2006).
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G. Understanding the Cost of Inadequate Legal Aid and Mea suring Funding
Requirements

Over the past two decades, public funding for legal aid programs has declined across Canada, the
United States and many other countries. In Ontario, the province with the highgstr capita
spending on legal aid, funding declied by 9% between 1996 and 20088 Budget cuts have an
uneven impact on different types of legal aid services. In many jurisdictions rising cosicriminal
legal aid to which there is some constitutional entitlement hasput additional strain on civil legal

aid services.

Another important empirical avenue for research is to quantify the social and economic cesif
inadequate legal aid. This would assist proponents of legal aid programs to make the businessec
for investing in legal aid. While we are able to identifyin general termsthe types of costs of unmet
legal aid needs on other public programs suchsahealth and social assistancé&w hard figures are
available to refine this analysis.

The U.K.government has estimatedhat unresolved disputes and serious legal problemsost the
economy to be £3.5 billion each yearThis represents£1.5 billion in costs to public services and £2
billion in lost income through loss of employment, although the true figure is likely to be
significantly higher.9°

, '/ EAO NOAT OEZEAA O1T i1 A T £ OEA xAUDSLRADsavece EAE 1 ACA
money because it addresses problems at the front end, so that problems do not escalate and

become more costly., ! / Bushesslan provides several concrete exaples showing how legal

aid can reduce costs elsewhere in the justice and social services seétér.

In the U.S.the Legal Services Corporation (LSC) has noted that the federal contribution has lagged

badly over the past two decadesThe 2005 budget alloation represented only 49 percent of the

high water mark allocation in 1981102 The contributions from state government, the private bar

and other partners to LS&funded programs have increased approximately three and half times

over the same period The Documentingthe GapOA BT OO0 AT 1T Athddeiidalbasdlinesare O 8

i 000 AA AO 1 AAOGO ~ZEZEOGA OEIi AOwgOAAOAO OEAT EO EO 11

One American study madeecommendations on funding mechanisms for a poverty law system that
x1T Ol A AA E Efédr ©&-incorepdofli€) éverywhere, to the level of legal help one needs to

98 Percapita spending on legal aid has declined in real (inflatioradjusted) terms from $30.76 to $27.77 during
this decade.

99 See Department for Constitutional AffairsGettingEarlier, Better Adviceto VulnerablePeople(London: DCA,
2006).
www.justice.gov.uk/news/docs/betteradvice.pdf

100 Supranote 66.

101 |bid.
102 In 1981 the appropriation was$321,300,000 ($687,063,000 adjusted for inflation), and it was $330,803,705
in 2005.

103 Supranote 62 at18.
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A£O01 AGETT AO A OAODPI T OEAT A i1 ThsAtOdy provided anfestifidieA OET h E
of the cost of full access based on the number of legal probleper capita for eachlow-income

resident, and the cost of delivering needed assistanc&he authors calculate that $69 per eligible

person is required, optimally deployed across a mix of service delivery mod€i%.

In his recent review of LAO, Professor Trebilcock elaboradl the link between access to justice, the
rule of law and economic prosperity%¢ Effective laws and access to justice are critical to a stable
economic environment. While we generally associate arguments of the connection between the
rule of law and progerity with the development context, Trebilcock argues that we should not
become complacent about their importance in Canada today given the growing alienation due to
the inaccessibility of justicelo?

To underscore these points, Trebilcockompares theper capita expenditures on health, education

and legal aid from 1996 to 2006 During this decade, spending on healtincreasedby 33% and on

education by 20% at the same time that spending on legal aittcreasedy 9.7%108 Trebilcock

points out that these i OA O OA &l AAO O1 1 1 ETT O z0AAEABDOGI OBOPEIE @
that has evolved under the watch of successive governments from different positions on the

Di 1l EOCEAAI0 ODBHAGH OO 8h O000T T ¢ TAAA O B&Y OEA 1 ACAI
adequate and sustainable basis and to reverse what could become a vicious downward spiral for

OEA OUOOAI ET uQdvan thaftHe @veldf fileAdil sBpport has stagnated or declined

in real terms, Trebilcock argues that a major fisdadjustment is required11!

The recent review of legal aid services in New Brunswick also made strong arguments for renewal

and investment In an aptly titled report, If there werelegal aid in NewBrunswick the Review Panel

OAAT I 1 Al Kéfirsbstep i®im@roved legal aid funding be the addition of sufficient resources

to adequately fund the current system This means an increase of $2 million in base funding in )

year one8'® The2 AOEAx 0AT Al AEOOOEAO OAATI 1T ATAO MHIEAO OA Al
program expansion to chosen priorities from among the options outlinedThe level of this

commitment would be $46 million and reasonably be spread over a twdo threeeUAA O BROET A86

14 + A7 371 EOEh - AOOEA " AOGQliek@ Bccds$ Finantidl Scbrécard foriStatd Acceds
Justice Communitieé | 0 ADAO ET A1 OAAA ET )1 OAOT AGET T Al , ACAI | EA ¢
www.ilagnet.org/conference/general2003/papers.htm

105 Ibid. Information about the methodology employed in this study can be found at®.

106 ProfessorMichael Trebilcock,Reportof the Legal Aid Review2008 (Report submitted to the Honourable
Chris Bentley, Attorney General of Ontario) (Toronto: AG Ontario, 2008).
www.attorneygeneral.jus.gov.on.ca/english/about/pubsi/trebilcock/legal_aid_report_ 2008 EN.pdf

107 Ibid. at 70.
108 Ibid. at 74.

109 Ibid.
110 Ibid.
m Ibid.

12 Dr. J. Hughes anf.L. MacKinnonlf there werelegalaid in New" O 01 O x Eeki&nbflLegal Aid Servicesn
NewBrunswick(Fredericton: Province of NB, 200}. Seeecommendation #0 at 39.
www.gnb.ca/0062/pdf/5071%20eng%20report.pdf

113 Ibid. Recommendation #38 at 38.
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IV. LEGAL AID POLICY

Canadian legal aid programs were initiated dting an era characterized by a strong public
commitment to social justice Legal aid policy enshrined the principle of equal access to justice and
was couched in the language of entitlement to social serviceEhere has been a shift over time

away from these principled beginnings and the original conception of a right to legal aid and toward
budget-driven basis forpolicy. Current approaches to renewing legal aid policy focus on
recapturing this initial vision, a vision strengthened by our greater under&nding of legal needs
gained from the empirical research discussed above and through evaluations of various service
delivery models discussed in the next part. Legal aid policy is the bridge between research and
service deliveryproviding the framework for setting service objectives and the ssessment of
program outcomes.

Thefirst part of this discussionon recent developments in legal aid policy briefly reviews the
evolution of legal aid program objectives in Canada and in selected foreign jurisdictien One of the
major innovations isthe conscious adopton of policy that links the provision of legal aid to the
achievement of broader societal goals such as combating social exclusion, advancing human rights
and crime prevention. Key issues in legal direnewal are (1) the question of rights or entitlements

to certain types of services and (2) the question of whether or not eligibility fotegal aid should be
expanded.

Once the broad purpose and contours of the policy framework is established the nestéep is to

develop mechanisms to guide and evaluate the operation of legal aid programs and service delivery.
Two recent developments in this regard are the elaboration of national legal aid policy through
statements of values, principles or best practicethat inform the overall structure and operation of
programs across the country and quality assurance standards and practices that regulate the
service delivery itself in each jurisdiction.

Two further critical issues that must be addressed by legal ajprograms to ensure their

sustainability are (1) mechanisms to develop and support legal aid lawyers including the renewal of
the public-private relationship between legal aid organizations and members of the private Bar and
(2) mechanisms that will fosterongoing innovation in legal aid research, policy development and
service delivery.

A. Legal Aid Program Objectives

The policy framework of the LS$h B.Cwas subject to a fundamental shifin 2002 when the
provincial government substantially amended its goveing statute and significantly reduced its
budget These changes ushered in the evolution from policy objectives based on statutory
entitlement to a more needsbased problemsolving approach. In May 2007, theegal Services
Society Actwas further amended to broadentheOT AEAOUS O | AT AAOA &1 ET Al OAA
reforms beyond providing assistance to lowincome persons Under section 9(1) of theAct, the
O1T AEAOUBO 1 AT AAGA EO 11 x OI 4
e help people solve their legal problems and facilitate access to justic

e establish and administer an effective and efficient system for providing legal aid to
people inB.C.and
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e provide advice to the Attorney General about legal aid and access to justice for people in
B.C.

LSS has decided to found its legal aid renewal ategy on the overall objective of meeting the needs
of low-income clients through the integration of legal aid services with other social servicetSS
has been involved in a number of collaborative initiatives toward this end, including playing an
active partnership role in the planning of the Justice Access Centraad the Vancouver Downtown
Community Court project. One of the central shifts envisioned by this new policy framework is for
LSS to become a more outcomdecused organization. This shift rquires LSS to define client
outcomes and develop ways to assess whether the services provige achieving those outcomes.

, 3360 AOOOEAO bPOI i OAI O EI OEEO OACAOA AOA A1 1 OAE
budgetary consultations!i4, 3 3 0i@redomMmendations were:
1. That the government continue to pursue the development of integrated justice, health

and social services by ensuring there is a emrdinated budgeting process that provides
sufficient resources in all ministries to support theg innovations.

2. That the provincial government plan for a core funding increase for legal aid by 2010 to
sustain successful innovations.

In its submission, LSS expands on the proposed objectives of legal aid renewal. A fully cleaged
approach would move beyond ensuring that the justice system provides fair process and ensure
that legal aid services:

¢ help clients reach positive, lasting solutions to their legal problems;
e form part of a holistic approachtomeeli C Al EAT 006 Ibrball @dd contektAAAO E1
e encourage clients to constructively partigpate in solving, or avoidingJegal problems; and

e are available where, and when, clients need them.

The focus is onintegrating legal aid services with other social service® contribute to long-term
resolutions that benefit clients and communitiesand promoting a shift toward preventing disputes
or resolving them quickly. The submission grounds the proposed holistic approach on thegal
needs research discussed earlier @ EE O D A b Adwn éxpeience @ith dtbgrated service
delivery. LSS recognizes that legal aid renewal must take place in the context of the widespread
access to justice and other justice reform initiatives ongoing withim.C. Further, holistic service
delivery will require breaking down silos between government ministries and agencies, additional
funding, and novel approaches to funding across ministries and agencies.

001 ZAOOT O 4O0AAEI AT AEGO OAAAT O OAPT 00 Al 1T OAET AA OE
integrating legal aid into broader justice system reform focused on prevention and early resolution
and promoting a much greater integration of legal aid services with other social servic&s.

14 Submissiorto the SelectStandingCommitteeon Financeand GovernmenServices(Vancouver: LSS, 2007).
www.Iss.bc.ca/assets/aboutUs/reports/submissions/submissionBudgetConsultations2007.pdf

115 Trebilcock, supranote 106 at 99-107.
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1. Broadening the Policy Framework

The empirical findings about legal needand unmet legal aid needs have stimulated a
reconsideration of the policy objectives of legal aid programs~or example, at the conclusion of his
synthesis report on Canadian studies on unmet criminal legal aid need3. Ab Currie suggests that
the findings require us to ask broad questions about the role that legal aid is expected to play in the
criminal justice system, including:

Should legal aid meet the basic standards of providing service for those who are in custody
or at risk of imprisonment? Shoudl there be universal access to legal representation at some
or all levels before the trial stage? Should legal aid play some role in achieving broader
justice system objectives of preventative and reparative strategies for the accused? To what
extent do weexpect legal aid to mitigate the disabilities and disadvantages of individual
accused? It has been pointed out long HefOA OEE O O[A@iAdlateiner fdd&E AO O
court appearance in a criminal charge is widely thought of not as a right, but a necegsi6

In posing these broad questions, Currie recognizes that there are possible social objectives for legal
aid beyond the strictly legal aspect$!’” Some tailored legal aid programs in th&).Shave the stated
I AEAAOCEOA 1T £ ODPOAOAiteiEMaGdatAl®ETI A6 AO T T A PAOO

This search for external measures is also actively being pursued in the context of civil legal aid
programs. To some extent this is not a new phenomenon since the community legal clinic
movement was from its inception based on broadocial justice goals and recognition of the
relationship between increased access to legal services and the eradication of povéity A novel
aspect of this policy discussion is the deeper understanding of the dynamics of unmet legal need
and social exclugon provided by the empirical studies reviewed above. One basic measuwkthe
success oflegalaEAO EAO AAAT OOCCAOOAA EOJ OEADAhel EOAO
link between poor health, poverty and inadequate access to justice is wetderstood. As Dianne
Martin points out, it was the federal Department of Health and Welfare (precursor to Health
Canada) that provided the initial funding for Parkdale Community Legal Services in recognition of
that relationship.12t Health is something tha we are good at measuring and given our
understanding of the social and health consequences of unresolved legal problems, individual and
community health indicators are auseful standard against which we can evaluate legal aid
programs.

The development & outcome-based policy objectives requires governments and legal aid providers
to consciously adopt a set of standards and expectations linked to broader societal goals and
further informed by research and experience. The United Kingdom has led the waythis regard.

An innovative policy framework which would base legal aid objectives on human rights standards

116 Currie, supranote 31 at 25.
117 Ibid.
118 See discussion of holistic defence servicanfra at 104.

119 Dianne Martin, A Seamles#\pproachto ServiceDeliveryin LegalAid: Fulfilling a Promiseor Maintaining a
Myth?(Ottawa: Justice Canad&003).
www.justice.gc.ca/eng/pilrsirep -rap/2001/rr01_[a20 -rr01_aj20/rr01_l|a20.pdf

120 Ibid. at 16.
121 Ibid.

-57-


http://www.justice.gc.ca/eng/pi/rs/rep-rap/2001/rr01_la20-rr01_aj20/rr01_la20.pdf

Moving Forwardon Legal Aid Melina Buckley

has also recently been recommended for Australia although it has yet to be adopted there. These
two broader policy frameworks for legal aid are @scribed here.

British legal aid policy has explicitly recognized that the lack of access to legal assistance is a factor
in bringing about or maintaining social exclusion:

A lack of access to reliable legal advice can be a contributing factor in creatarg
maintaining social exclusion Poor access to advice has meant that many people have
suffered because they have been unable to enforce their legal rights.

And conversely, increased access to legal aid is seen an important tool in the fight agaiosia
exclusion. Thdaw and the ability of people to use the law to protect their rights and hold others to
their responsibilities are, thus, of central importance to bringing about social justice and addressing
social exclusiont23

The British government has established an action plan to combat social exclusion overseen by a

Cabinet Minister for Social Exclusiog and improved legal aid services are one central policy in this

action plani24 The Action Plan on Social ExclusithO AET AA A O oAof ubrdethédd ki OAOEC
OAAEI ET ¢ Ol AEAI AgAi OOEiTT6 AT A EO COEAAA AU EEOA
identifying what works; better co-ordination of the many separate agencies; personal rights and

responsibilities; and intolerance of poorperformance. It proposes a range of systemic reforms

aimed at fundamentally changing the wagupport is provided to the socially excludedi?s Great

emphasis is placed on designing methods t#gal aidservice delivery that understand the dynamics

of socialexclusioni26BU AT T O O A ORpherty RedddtidhSirategitoes not mention the

potential role of legal aid serviceg??

This strong philosophical and evidenceébased starting point is translated into innovative policy and
service delivery by the BritishCommunity Legal Service, which are discussed below. The important
starting point is the recognition that often the clients who experience the worst injustices and face
the greatest problems are already the most alienated and vulnerable and therefore fabany
obstacles in accessing legal service3his dynamic is borne out in the English and Welsh Civil
Justice surveys which show that people often believe that nothing can be done to solve their

2 OA #EATAAITT 080 $ AP A&d@ibnAlkgalAdviteAnd SeAvisesAPAthvAYDAIGF & A B
SocialExclusiory , 1 1T Ai1d , 1 OA #EATAAT 11080 $APAOOGI AT Oh ¢mnpq AO
www.lawcentres.org.uk/uploads/Pathway_out_of Social_Exclusion_2001.doc

123 3AAh £ O A@Ai Pl Ah , T OModetnisiAdIustiddLbnddd:cHOISCH fopek epdland T Oh

AdviceServices, A Pathway out of Social Exclusibid.; Department for Constitutional Affairs and Law
Centres Federaton, Legaland AdviceServicesA Pathwayto RegenerationLondon: Department for
Constitutional Affairs, 2004).

www.lawcentres.org.uk/uploads/Pathway_to_Regeneration_200pdf

124 Government of U.KReachingOut: An Action Planon SocialExclusion(2007).
www.cabinetoffice.gov.uk/media/cabinetoffice/social_exclusion_task_force/assets/reaching_out/reaching_o

ut_full.pdf
125 |bid. at 4.

126 Ibid. at 49.

127 Deb Matthews, ChairBreakingthe Cycle(Toronto: Government of Ontario, 2009).
www.growingstronger.ca/english/vision.asp
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problem or are unaware that there may be a legal solutio##® Recognizing and lifting these barriers A
O0i AAAAOGO EO A EAU O1 OITATETC OEA O'1 OAEAT ET1 00

Recent developments in Australian legal aid policy make an explicit connection to a human rights

framework, focusing particularly on the right to equality. Two senior legal aid researchers and

legal clinical practitioners, Liz Curran and Mary Noone, have recommended that Australia adopt the

minimum international human rights standards as benchmarks for the provision tlegal aid2°

Rather than focusing on legal need and the resolution of problems, this approach highlights the

importance of developing individual and community capacities and entitlements:
0AT P1 AGO AAPAAEOU OiI OAAE AcofQdehérfeitifedents AT ET |
seek redress, and to participate and generate change in civil society are also interconnected
to a realization of other aspects of welbeing including health, housing and employment
opportunities. 130

National Legal Aid is theorganization linking all of the Australian legal aid commissionand carries

out an important research and policy development function. It has proposed a radical change in

APPOIl AAE ET A AT AOI AT O AAT T AA O! . AxentshtmAl 1 EA 01
national policy for legal aid3t This policy document prioritizes legal aid services by areas of

disadvantage rather than type of legal problem and incorporates both a focus oombating social

exclusion andgrounding in a human rights framework. The fundamental starting point is the right

01 ANOAIT EOU AT A OEA 1T AEAAOGEOA 1T &£# ANOAT AAAAOGO OI
can be assured of protection under the law, of access to justice and the guarantee that legal rights,
priviegeO AT A DBOT OAAO®I 1 O ApPPI U O Ail 8o

4EA POI BT OAA O. Ax |, ACAi ' EA o011 EAU6 EAAT OEEZEAO OE
1. Supporting Australian families and protecting vulnerable family members
2. Supporting Australians at risk of social exclusion due to povey;
3. Supporting Indigenous Australians at risk of social exclusign
4, Supporting Australians at risk of social exclusion due to special circumstances

[youth, older persons, people living in rural areas; people with disabilities; people
with language or literacy problems; women}

o

Supporting a fair criminal justice system and

Supporting human rights and equal opportunity [including migrant/refugee
matters].

The policy document briefly describes the types of matters that would fall under each of the six
objectives and provides costs estimates for each of therithis proposed new national policy for

128 SeediscussioinfraOT AAO O' AT AOAT &ET AET CB@8-4RAT 6O #EOEI , ACAI . AA/

9 EU #0O0O0AT AT A -AOU .1T11TAR O4EA #EAI Dobrhapflawadd $ AZEET ET C
SocialPolicy63.

130 Ibid.

131 www.lsc.sa.gov.au/cb_pages/images/A%20New%20National%20Legal%20Aid%20Palicy.pdf
132 bid. at 3.
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Australia calls for additional investment of $165 million above the current national budget of $240
million.

2. The Right to Publicly-Funded Legal Aid: Constitutional a nd Statutory
Entitlements

In the last decade, legal aid policy has been characterized by a shift away from a focus on the right

or entitlement to publicly-funded legal aid and towards schemes for prioritizing cases based on

rationed resources. There areeaveral exceptions to this general trend, including the continued

statutory entittements in Quebeci33 4 EA DA OI AT AA 1T £ OOECEOO6 APPAAOO
passé in this context Canadianlegal aid providers have generally taken a passive approach, mire
acknowledging that the courts may eventually recognize other constitutional rights tpublic-

funded counsel in addition to accused and parents who are subject to child apprehension

proceedings in some circumstances.

By contrast, an entitlementbased approach to legal aid policy is still being pursued by th€BA the
ABAand some other American legal organizations. The CBA adopted a policy statement to this

effect in its Charterof PublicLegal Servicesn 1993, which is set out and discussed ithe Cortlusion

to this paper. The CBA also commissioned a series of legal opinionghe right to civil legal aid

from leading constitutional lawyers and scholars which are published iMaking the CaseTheRight

to Publicly-FundedRepresentatiorin Canadal34 The CBA launched a public interest test case on the
issue of the constitutional right to civil legal aid in 2005 but the case was dismissed at the préal
stages4 EA #" 180 AAAEOEI T OF 1 EOECAOA xAO AAOGAA 11
constitutional standards for publicly-funded representation through litigation is one important

strategy in its overall advocacy efforts to increase the availability of civil legal aid across Canada.

American legal associations are engaged in a number of initiativagned at establishing a right to
counsel in civil matters. The ABA adopted a policy position on the right to counsel in 2006, similar
Of OEA #" 180 AAOtaled ©Or adght®f ldwihépié deBonsxtdbE feiresented by
a publicly funded atorney in adversarial civil legal proceedings in which basic human needs are at
stake136

183 Loisurl & Aufidighe (L.R.Q., c. A4).

134 QOttawa: Canadian Bar Association, 2002.
www.cba.org/CBA/pdf/2002 -02-15_case.pdf

185 AEA #" 180 AAOA x Atbal badis@h tRe@@lgloundd of ldck ddsiading and failure to plead
areasonable cause of action by Chief Justice Brenner of the B.C. Superior Court in September, 2006. In
March of 2008, the case on appeal was dismissed on the grounds that the pleadings were too general to give
rise to a triable claim and the issue of staridg was left open by the Court (per Madam Justice Saunders).
Finally, the Supreme Court of Canada denied leave to appeal in July 2008 (McLachlin, C.J., Fish and Rothstein
JJ.)CanadianBar Associationv. British Columbiaet al, [2006] B.C.J. No. 2015, W.W.R. 331; appeal denied
[2008] B.C.J. No. 350, 290 D.L.R4617 (B.C.C.A.); leave to appeal to the Supreme Court of Canada denied
[2008] S.C.C.A. No. 185 (S.C.C.).

The CBAis in the process of determing a renewed litigation strategy.

136 Resolution112A: RESOLVED hat the American Bar Association urges federal, state, and territorial
governments to provide legal counsel as a matter of right at public expense to ldmcome persons in those
categories of adversarial proceedings where basic human negdre at stake, such as those involving shelter,
sustenance, safety, health or child custody, as determined by each jurisdiction.
www.abanet.org/legalservices/sclaid/downloads/ 06A112A.pdf
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A National Coalition fora CivilRight to Counsel has been formed and vgorking in a number of
states to obtain court rulings and statutory changes to advance thegiit to counsel in civil cases.
Both federal and state developments were significantly stalled by the 1981 Supreme Court decision
in Lassiterv. Dept of SocialServices” which held that there is a presumption against appointing
counsel in civil cases wheg no threat of incarceration exists and this presumption can only be
overcome in exceptional circumstances. ENational Coalition has focused primarily orbringing
right to counselcases in state courts including Maryland, Washington State, Wisconsin vN€ork,
and elsewhere.Most of the cases have failed in the first instance, although there was a recent
victory in Alaska in a family law case and a number of these cases are still under appé&alThe
National Coalition hosts an excellent website which mvides information about right to counsel
litigation and related developmentst3® The ABA Section on Litigation in conjunction with the
Public Justice Center is sponsoring a Civil Right to Counsel Fellowship to support these effoftise
Fellow will help to develop, lead, and guide right to counsel reform efforts involving litigation
and/or public policy advocacy in targeted states across the country.

In addition to these litigation strategies, there are new efforts to create a statutory right to counsel
in some civilmatters, including through the drafting of model legal aid statutes. The California
Model Statute Task Force established by the state Access to Justice Commis$itias drafted two
model statutes that create and define the scope of a statutoentitiement to equal justice, including
a right to counsel in appropriate circumstancesThe State Equal Justice Aotleased in 2006 is a
model statute implementing an across the board right to counsel in civil cases with only narrow
exceptions. The State Basic Access to Justice Adistributed in March 2008, is a model for a
narrower right to counsel which attaches only to certain high priority basic reds, defined in the
Act as shelter, sustenance, safety, health, and child custodly.each case, the Task Force's mission
was to think through the numerous questions involved in implementing a right to counsel,
including scope of the right, eligibility citeria and issues, service delivery system, and
administration of the new right. The drafts represent the Task Force's resolution of these and other
issues and is intended as a starting point for use in any state considering implementation or
expansion d a statutory right to counsel}41 A similar effort is underway in Massachusett$42 These
i TAAl OOAOOOAO A OdharérifPublicllegal SériiceuEcAntath much Bore
detailed provisions.

The exercise of drafting the model legislationw@ OEAxAA AU 4AO0E &1 OAA 1 Al AA<
AT A O A 1Orhdvalvke 8ed primarily in wrestling with the main issues that need to be

addressed to achieve a trly comprehensive right to counsel in civil cases. The Task Force
acknowledges that mucrx | OE OAI AET O O1 AA AT 1T An OPAOOGEAODI AOI U
OOAOOOT OU OECEO O1 AT O1T 6A1 xi1 O1' A | ME xEOE OEA Ag

137 Lassiterv. Dept of SocialServices452 U.S. 18 (1981).
138 Frasev.Barnhart, 379 M.D. 100 (2003).

139 www.civilrighttocounsel.org/

140 Both model statutes are available atvww.brennancenter.org/.
1w O4EA #Al EAE O EA -1 AAl 3deAriddhdudRedich¥E. &1 OAAG jcnmoeQ 1w

142 For an update on the status of this initiative see:
www.massace@sstojustice.org/

143 Supranote 140.
144 Ibid.
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A very recent and innovative approach is to develop a much more contextualized understanding of

the entitlement to counsel based on empirical evidence. The Boston Bar Association has

undertaken what it believes to be a very practical approach to defining the right to counsel. Its

APPOI AAE ET 011 OGAO AOOAAI EOEET COIOOKAGMOEAICO Db EED 103C BE
DOT EAAOO OEAO A OAvheh & divApghocekding iBvblilels dsicriaés iorGigh©and

1T OEET ¢ OEI OO0 T &£# OAPOAOGAT OAGET 1T AU AT O1 OA1 xEI 1 B
more limited forms of assistarte will provide meaningful access to justice or ones that do not

involve basic human needs}#® While this work is still ongoing, committees working in the areas of

family law, housing law, immigration law andyouth justice have begun to establish refined riteria

to assesawvhere counsel is essetial to protect basic needs.There are a number of other individuals

and projects working in this vein, notably Professor Russell Engler who has written about the

potential of developing an expanded right to counsdltom a contextualperspectiverather than one

based on legal doctrinal considerations3é

Following this same innovative trend, Community Legal Education Ontar@@LEOR T T A T £ , 1/ 80
community legal clinics, recentlyhosteda@ EET E 4 AT E6  Ollaw SelfHelp thdu@h s Al E1 U
access to justice lensTheresulting report supports this contextualized approach to refining our

O1 AAOOOAT AET ¢ T £/ OEA OECEO O1 Al O1 6A1I AT A poOil Bl OA
professional legal and represatation need to be explored and should go hanth-hand with the

explorationofselfEAT B AT A T OEAO 1 EI EGAA AOOEOOAT AA DBPOIT COAI
3. Expanding Eligibility

Many Canadian legal aid providers are actively engaged in increasing the financial eligibility
guidelines so that legal aid is available tmore low and moderate income persons. Bothegal Aid
Alberta (LAA) and the Quebec Commission have been successful in obtaining these increases in
successive years$# In B.C.LSS implemented its first annual cost of limg increase in the spring of
2008 which, while not expanding eligibility, does offer some protection to potential clients from
becoming ineligible due to inflation Other organizations have been less successful to date despite
ongoing advocacy efforts.For example, LAQhas statedthat as the costof living increases and
financial eligibility guidelines remain the same, a growing number of people in Ontario cannot
afford legal services, but are not eligible for legal aig#®

There are a number of other isges related to eligibility guidelines that are on the public policy
horizon. One is the potential expansion of eligibility to a much broader group of individuals. Some
legal aid programs have achieved this, at least to some extent, by developing conttibn schemes
whereby individuals who are above the eligibility cutoff can qualify for highly subsidized legal aid

145 Task Force on Expanding the Civil Right to Counsel,E A ANelvBruinpet: Expandingthe Civil Right to
Counsel(Boston: Boston Bar Assn., 2008) at 5.
www.bostonbar.org/prs/nr_0809/GideonsNewTrumpet.pdf
s 3AA £ O AgAi DI A OEA xI OE | f£-BasediRGideonhiraddhAceéss tOJudticeA OAO A

$UT Ail EAO 1 £ 31 AE AlempkBoktital2ACwil Rjghtstaw@Review v
147 Tappingthe CommunityVoice:Lookingat Family Law SelfHelpthrough an Accesgo JusticeLens- Final Report
(Toronto: CLEO, R08).

148 Alberta increased Financial Eligibility Guidelines by 10% in 2007 and instituted a further increase in 2008
granting access to coverage to more Albertans. Quebec has committed to steady increases over a three
period ending in 2010z afourth increase in three yearsof legal aid eligibility thresholds came into effect on
January 1, 2009.

149 Supranote 66.
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by making a modest financial contribution. Quebec and Manitoba have operating successful
contributory for many years and Alberta is currently reviewing this policy option.

In his review of LAO, Professor Trebilcock has broadened the parameters of this policy discussion
by recommending that eligibility for at least some legal aid services should be substantially
broadened to include members bthe middle class. Trebilcock is very clear on the priority need to
ensure the accessibility of legal aid services tow-income persons including the working poor
through realistic and current eligibility criteria. He points out that in the ten yearshtat have

elapsed since 1996 when the eligibility rates were cut by 22%:

8ET £ ACETIT EAO AOT AAA OEA OOAT A&4Bperdentbutix AT AAO
real terms from the pre-1996 criteria - rendering the eligibility criteria seriously out of step

with current cost of living levels and unrelated to any overarching conception of basic needs

or a more general and coherent conception of poverty to which various social programs

(including legal aid) might be anclored.1s0

In addition to calling for principled eligibility criteria , Trebilcock makes a separate case for a more
radical innovative approach to expanding eligibility. He advances this proposal ¢ime basis oftwo
interrelated objectives: (1) providing effective access to justice for the midle-class that they are
currently denied; and (2) building a greater awareness and identification of the legal aid system in
the middle class in order to enhance public support fothis important social program. He situates
his proposal in the broader sodal context that:

Legal aid, in contrast to major universal programs, such as healthcare and education,
provides services primarily to low-income Ontarians on a meansested basist5!

He goes on to say:

In short, the legal aid system, despite the importantarmative rationales that underpin it, is
not a system in which most middle class citizens of Ontario feel they have a material stake
As a percentage of the population, fewer and fewer citizens qualify for legal aid, and many
working poor and lower middle-income citizens of Ontario confront a system which they
cannot access and which they are expected to support through their tax dollars even though
they themselves face major financial problems in accessing the justice system (as witnessed
most dramatically in the family law area, but also in various areas of civil litigationl2

Based on this analysis, Trebilcock recommends that both LAO and the Ministry of the Attorney

AT AOAT AAAT OA OA EECE DOEI OEOU O1 OAdcAsBOET ¢ OEA
AEOEUAT O 1T &£ /1 OAOET | xEAOAR AEOAO Al 1l hw=eiid 00 T £ OE
support of this suggestion, he points to the much broader level of public and political support in the

U.K.(which has the highestper capitaspending on legal aid) which can be attributed, at least in

part, to the fact that many of the services provided by the U.kgal aid system are not means

tested, and where they are meangested, are means tested against much more generous criteria.

Some summay forms of assistance are provided without means testing in Ontario and some other

provinces, including B.C. However, Trebilcock proposes that more systematic efforts to enhance

150 Trebilcock, supranote 106 at 72.
151 bid. at 76.
152 |bid.
153 |bid. at 77.
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access to justice for the working poor, lower middlencome and middle clas citizens is required.

)T EEO OEAxh O7EOQOEI OO0 AT CAcCETI ¢ OEA 1 AOOAO i1 OA &0
unrealistic to expect them to be engaged, at least to a greater extent than at present, as financial

O1 AAOxOEOAOO14 £ OEA OUOOAI 846

To date the Canadian legal aid policy agenda has not extended to more thorough reconsiderations
of the standard approach to means testing through financial eligibility guidelines that have existed
for several decades. At best, there have been fairly détsuy calls for linking eligibility to a

AT EAOAT O AT TAADPOET T 1 £ bl Dolv-dédine COIOASHLICDE). ThiOBOE OOEA O
be contrasted with ongoing initiatives by the Legal Services Research Center in th&.to develop
options for simple and fair meanstestingss and in Australia where both the National Legal Aid and
the Law Council are actively advocating for a National Means Té&t. The Australian example is of
particular relevance to the Canadian context since it aims to create and g@@ national means test
to apply throughout the federation. This national means test would overcome the current
patchwork of state eligibility policies that deter equal access to legal aid across Australia in the
same way that provincialterritorial policies operate in Canada.

B. Toward a Principled National Legal Aid Policy

Many federal states such as Canada, Australia and thes face challenges in providing legal aid
services of reasonable quality to all of its citizens and residents. While some varigncan be
expected in order to be responsive to local legal aid needs, the striking differences in the availability
of services, particularly in civil matters, is a serious concern and makes a mockery of the
commitment to equal access to justice. In eadt these three countries, the federal government has
retreated from being an initial strong supporter and founding partner of legal aid programs at their
inception to a much more limited role. This retreat has hadreimmenseimpact on the legal aid
systemacross these three countries.

The renewal of the federal role in funding legal aid and in establishing national legal aid policy is
the sinequanonstep to ensure the viability and sustainability of this vital social program. In
Canada, provinciakterr itorial governments, legal aid organizations and negovernmental
organizations such as the CBA are actively lobbying the federal government toward this end. In
Australia and theU.S.some organizations have copled advocacy strategies to increase feddra
funding with projects aimed at developing and refining anational legal aid policy.

At the same time that it adopted a position on the right to counsét civil cases, the ABAadopted

the ABAPrinciples of a State System for the Delivery of Civil Legdl These principles were
developed bythe AB& O # 1 | I E OOEtb Civil Lebal AidkdAgli@siate Access to Justice
Commissions and similar entities in assessing their state systems, planning to expand and improve

154 Ibid. at 78.

155 AlexyBuck and Graham StarkyleansAssessmenOptionsfor Changeg(London: Legal Services Commission,
2001) (LSRC Research Paper No.8).
www.lsrc.org.uk/publications/meansassessmentoptionsforchange.pdf

156 See, Law Council of Australid,egal Aid and Accesso JusticePolicyPrinciples(2008) and National Legal Aid,
Policyand PrinciplesStatement(2008).
www.nla.aust.net.au/res/File/PDFs/NLA -Policy%20&%20Position%20Statement%2007#08.pdf;
www.lawcouncil.asn.au/shadomx/apps/fms/fmsdownload.cfm?file_uuid=941F013B-1E4F17FA-D2EA
E65532A6C60B&siteName=Ica
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them, and ensuring ongoing oversilgt of their development157 While the ABA continues to press
for more funding from the federal government through the Legal Services Commission, it also
recognizes that at present the onus is at the state level. The format is similar to the AB2n
Principles of a Public Defense Delivery Systatopted in 2002158 In addition to the principles and
commentary, the Commission also developed a selssessment tool to help state Access to Justice
Commissionsand other entities measure and evaluate the progresbey are making in achieving
the principles, highlight the areas where further work needs to be done, and assist in fulfilling their
planning and oversight responsibilities!s®

The three ABA policy statements on th&ight to Counsel in Civil CaséBAPrinciples of a State
System for the Delivery of Civil Legal Aidd the ABA Standards for Providers of Civil Legal Aid to the
Poor(discussed in the next section) are the basis for a national civil legal aid policy. Taken
together, the three policy statemens:
8AOAAOA A AT i1 DPOAEAT OEOA AEOAI AxT OE & O AT 1 AOAOA
state and territory to all low-income and other vulnerable populations that cannot afford
counsel There would be new standards to promote high quality represemttion by
providers, new initiatives to guarantee civil legal assistance in critical cases where the most
basic human needs are at stake, and a clear andialtlusive framework to guide the
ongoing development of state systems for the delivery of civil ledjaid 160

The Australian National Legal Aid (NLA) has developed a series of best practices statements:

o Framework for the Provision of Discrete LegaGervices (unbundled services);

o Standards for Legal Information and Advice;

o Standards for Minor Assistance (gmmary advice);

o Standards for the Use of Technology in the Delivery of §al Services (Non
Litigation);

o Standards for Community Development;

. Standards for Publications;

o Standards for the Determination of Indictable Charges

o Is an Interpreter Necessary®1

ThA 1 OOOO0AT EAT ADPDBPOI AAE O OAOOGEiT C 1 00 AAGAEI AA 00
wide statement of principles. Both serve the common objective of standardizing the provision of
legal aid services to enhance the equality of access to justiceass state jurisdictions within the

country.

157 www.abanet.org/legalservices/sclaid/atjresourcecenter/downloads/tencivilprinciples.pdf

158 www.abanet.org/legalservices/downloads/sclaid/indigentdefense/tenprinciplesbooklet.pdf

159 The selfassessment tool is appended to the resolution as Exhildi. For a discussion on the utility of the
DOET AEDPI AO OAA 271 AAOO %AEI 1 O AT A i Al 78 (i OOAI AT h 050
3EI O A #AOA86
www.nlada.org/DMS/Documents/1176145694.58/MIE%20journal%20spring%2007%20aba%20civil%20
principles-2.pdf

160 ABA Resolution 112B Background at 9.

161 All of the documents are available online at:
www.nla.aust.net.au/category.php?id=12
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C. Quality Assurance

Legal aid programs have always focused on providing quality services ltmv-income individuals.

In the past decade, these efforts have been renewed through initiatives to develop quality stands

and quality assistance mechanisms. While the principles and best practice standards discussed in

the previous section are meant to address the organization and delivery of services at the systemic

level, quality standards address the actual delivergf legal aid by individual lawyers, paralegals and

other service providers. Quality assurance mechanisms are key to meeting the objective of

OAT 1 OET O1 6O EIi DOI OAI AT 6o ET Al OAAA ET OEA 1 ACAl AE
organizations.

The Quebec @mmission des services juridiques has adopted @Beclaration of Services to the Public
concerning the quality of their services62 This type of public statement that is accessible to clients
and potential clients is animportant first step in establishing asystem for quality assurance.

In Canada, LAO has led the way in moving toward a full, integrated quality assurance program.
Maintaining the high quality of legal aid services in the province is a key part of LAO's statutory
mandate. Since its establibment in 1999, LAO has developed a number of measures to improve
guality that include: a Quality Service Office; client service measures; minimum panel standards; a
mentoring program; best practices; a complaints process; and quality assurance contrés.

LAO developed &£ommon Measurement To@CMT) as the basis for survey worko provide

OET & Of AGETT O AT1OET OAI1U Ei DOl 6A OEA NOAI EOU 1
individual managers to promote program efficiency and servicenprovement.1¢4 LSS in BC has

adopted the CMT8s5and LAO is encouraging other legal aid plans across Canadaéaticipate. The CMT

survey is carried out on an annual basis with a sample of legal aid clieAs.

LSSestablished aQuality Assurance Initiatrein 2001 with the two main objectives:

o to determine the most effective elements for a quality assurance system that ensures
that legal aid services meet professional standards consistent with those provided to
private paying clients.

o to determine what initiatives were effective in addressing the needs of clients and
how they could be delivered in a way that reflects the circumstances lwiw-income
peoplei67

The two main elements of the program are quality improvement, which seeks to promote best
practicesamong all legal aid lawyers through education and other means, and quality control,

162 www.mtg.gouv.qc.ca/portal/page/portal/ministere_en/ministere/o rganisation/declaration_services_citoyens

163 Trebilcock, supranote 106 at 4244.

164 The CMT was developed in partnership with the Institute for CitizerCentred Service. SeeAOCommon
Measuremenflool 2007 ResultgToronto: LAO Quality Service Office2008).

165 Mary Bacica and Julie WinranClientServicesSurvey(Vancouver: LSS, 2007).
http://Iss.ca/assets/aboutUs/reports/legalAid/IssClientSurveyResults.pdf

166 dient SatisfactionSurveyResultgToronto: LAO Quality Service Office, 2007).
www.legalaid.on.ca/en/about/documents/CMT2007.pdf

167 Isis CommunicationsQuality Assurancdnitiative Final Evaluation(Vancouver: LSS, 2006).
http://Iss.ca/assets/aboutUs/reports/lawyers/QAFinalEvaluationReport2006.pdf
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which attempts to identify and remedy specific instances of substandard servic&his evaluation
measures the effect of various quality improvement initiatives initiatedo date. As part of this

initiative LSS also conducted an assessment of best practice needs of lawyers providing services for
cases under the provincial child welfare legislation, th€hild,Family and CommunityServiceAct.168

The most extensive quality asurance program is in the United KingdomThe Quality Mark(QM)

(both for the Community Legal Service (CLS) and the Criminal Defence Servisepart ofa highly
proactive, systemwide peer review of legal aid providers that regulates this sector and g it a
common standard of operationté® The QM accreditation indicates to members of the public that

they can be confident in receiving an assured standard of service. The QM can be awarded to three
levels of service: information, general service; and spedist. It is awarded to a very broad range of
organizations providing legal services The QM standard emphasizes quality, value for money and
evidencebased practicet7

Alan Houseman provides an excellent overview of American developments in the qualigsurance

field.171 Efforts to ensure the quality of civil legal aid services focus arase management systems,

standards and performance criteria, peer review and examinations of the overall effectiveness of

programs (based on the standards and performargcriteria). Someprograms have used a variety

of creative techniques to conduct their outcome evaluations, including focus groups, client follew

up interviews, interviews of court and social service agency personnel, courtroom observation, and

court casefile review. The Management Information Exchang&echnology Evaluation Projechas

developed a tool kitfor legal aidprograms to evaluate their Web site and use of video conferencing

AT A 1T ACAl x1 OEOOAOGET 1 Oh xEEAEeBAOOA Al EAT OO OEOI O

The ABA Standing Committee on Legal Aid and Indigent Defendahtss adopted quality standards
for both criminall72 and civil legal aid”® These ABA standards araccompanied by commentary
designed to assist legal aid providers to improve the quality afervice and attainment of the
standards. The ABAStandards for Provision of Civil Legal Aiekre recently revised and adopted in
their new format in 2006. The revised standards provide, for thdirst-time, guidance on limited
representation, legal advie, brief service, support fopro seactivities, and the provision of legal
information. They also include new standards for diversity, cultural competence, and language
competency.

While welcome, he recent emphasis on quality assurance in legal aidqgrams is not problem+free.
The SPARC Report on the delivery of poverty law services identifies the following pitfalls:

168 Quality Assurancdnitiative Determinationof BestPracticeNeedsof CFCSAawyersAchievingBestPractices
Planand BudgetFinal (Vancouver: Legal, 2004).
www.Iss.bc.cal/assets/aboutUs/reports/lawyers/ achievingBestPractices2004.pdf

169 Detailed information on the various levels of the Quality Mark and the types of organisation involved can be
found in A Pathwayto Regenerationsupranote 123.

170 Ibid.

171 Alan W. HousemanCivil Legal Aid in the United States:An Updatefor 2007 (Washington: Center for Law and
Social Policy, 2007) at 2123.
www.clasp.org/publications/civil_legal_aid_2007.pdf

172 American Bar AssociationABAStandardsfor Criminal Justice Providing DefenseServices 3rd ed. (1992).
www.abanet.org/crimjust/standards/defsves_toc.html

173 American Bar AssociationABAStandardsfor the Provisionof Civil Legal Aid (2006).
www.abanet.org/legalservices/sclaid/downloads/civillegalaidstds2006.pdf
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o There is evidence that attempts to standardize quality and competence have
depressed rather than improved standards due to a tendendg focus on what is
achievable and measurable, prioritize process over product, and to discourage
innovation.

o There is also a danger that funders will be attracted to quantity and output, over
guality and real outcomest4

. 10O TTA xOEOAO Edolrees dedkdrdbhikducras@der oubof
proportlon to those devoted to frontline services Participants [in plannlng] can get

AAOOEAA AxAU AU OEA DPOI AAOO AT A 11 OA OECEOD

The LSS evaluations suggest that resources to support service pretis contribute the most to

improved quality of service provision. Voluntary standards play a useful role in assisting legal aid

organizations and service providers to continually improve. Given the scarce resources available

for legal aid, itiscriicd OEAO NOAI EOU AOOOOAT AA [T AAEATLEOI O Al T
&i 11T xETC ET OEEO OAET h 40AAEI ATAE EO OODPDPI OOEOA
NOAI EOU AOOOOAT AA DPOT COAI AOO OAAITG1IGMIAEDUCOAEIED O
footsteps with what is in his view a costly system, deast for the time beingt76

D. Developing and Supporting Legal Aid Lawyers

The recruitment and retention of legal aid lawyers is a key issue facing legal aid orgartipas in
most jurisdictions. While the focus is often on the need to renew the publigrivate partnership to
ensure the availability of lawyers for the judicare component of service delivery, staff lawyers also
have serious concerns that must be addressed. Young legal aid lawyers inlthK.have argued

that:

Thefailure to engage with the concerns of the future work force and to ignore their
evidenced difficulties in attaining the requisite qualifications necessary to maintain the legal
aid system will be disastrous for the future of lgal aid177

Many Canadian legal aid organizations have identified the diminishing availability of privatear
lawyers engaged in legal aid work as a priority issue and several have taken active steps to better
understand and address this probleni’®@ The Trebilcock Report provides an excellent overview of
the history of the tariff renewal process in Ontario and a comparative analysis of the process for
determining the tariff in Canadian jurisdictions and abroad’®

LAA has identified the two interrelated priorities of the recruitment and retention of staff and
roster lawyers and training and development of staff and lawyer#0 It commissioned surveys of

174 DeliveringPovertyLaw Servicessupranote 89 at 56.
175 Citing: Tamara Gorierly,PlanningLegal Servicesisit working? (London: Legal Action Group, 2001) at-4.
176 Trebilcock, supranote 106 at 151.

177 Young Legal Aid Lawyerd)evelopingLegal Aid Lawyers(2007) at 2.
www.younglegalaidlawyers.org/files/Releases Responses/YLAL developingnewlawyers 100907.pdf

178 See annual reports of Legal Services Society B.C., Legal Aid Alberta, SaskatchewanAidgabmmission,
Legal Aid Manitoba, and Legal Aid Ontario.

179 Trebilcock, supranote 106 at 141-45.
180 LAA,2007/2008 Businesd$lan.
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active roster lawyers, and lawyers who practice in areas covered by legal aid but have not recently

handled legd aid certificatesi824 EA OOOOAUO AOA ET OAT AAA O EAI B , 1!
concerns about handling legal aid certificates and how it might improve the legal aid system and

encourage lawyers to represent legal aid clients. Survey findings inclutieat there is a general

decline in the willingness to do legal aid worl¢82

In the post2002 legal aid system irB.C.LSS relies even more heavily on private bar lawyers to
provide legal aid services. As concerns about lawyer recruitment and retention mountdd$S
initiated a tariff renewal project which reportedin 2005.183 The objectives of the tariff review were:
(1) to establish and maintain tariffs that attract private bar lawyers who will provide quality
services to meet the legal needs of L$&ents; (2) to establish and maintain tariffs that promote
efficiency and effectiveness within the legal aid system and the larger justice system; gl to
establish methods and criteria for regular evaluation of the tariffs as an integral part of LSS
administration to ensure that the legal aid system is sustainable and responsive to changing needs.
The keyrecommendations were: (1) adoptresults-basedmanagement for the tariff system (2)
adopt a principled approach to tariff compensation (3) adjust the tariff structures to remedy
problems, improve compensation, and enhance resultand (4) maintain a strategic approach to
contracting.184

LSShas also carried outariff lawyer satisfaction surveysto measure the degree to which lawyers
taking legal aid referrals aresatisfied with how LSS supports them in providing services to legal aid
clients. Over the past few years satisfaction ratings rose for most items surveyed and overall
satisfaction with LSS support increased in the second online tariff survé$e Tariff renewal
measures have had a positive impact on some lawyers, most found LSS staff courteous and
knowledgeable, and lawyers remained enthusiastic about most initiatives designed to provide
services electronically Unsatisfactory service given by the authorizéions area remains a

significant issue for lawyers, as does the continued and consistent perception by lawyers that LSS
does not value their services Tariff rates and coverage are still the top reasons given for this
perception. Thereisstrongconnecli T AAOx AAT OAOEAZLZ 1 AxUAOOS8 OAOQE O A&/
on how well LSS is serving the legal needs lofv-income people 18 Other specific initiatives have
beenundertaken by LSS to increase lawye@nvolvement and engagement in the delivery of legal
aid.187 Despite these initatives,LSS continued to highlight the problem of lawyer retention and
recruitment in its 2007-2008 Annual Report

Legal Aid Manitoba (LAM) has also engaged thar and other justice system stakeholders with a
view to identifying ways to address the shortage of criminal and family lawyerdn the past 5 years,
LAM reported a 65% decrease in the number of private bar lawyers, especially in the family law
area, willing to accept legal aid work The impact of this change is descial in these terms

181 Prairies Research Associates InSurveyof Rosterand Non-RosterLawyers(Edmonton: LAA 2008).
182 |bid. Table 10 at 8

183 LSSManagingfor ResultsL. SSTariff Renewal(Vancouver: LSS, 2005).
www.Iss.bc.ca/assets/aboutUs/reports/lawyers/managingResultsTariffReviewReport2005.pdf

184 Ibid. Executive Summary at 7. See report for specifics outlined under each of these recommendations.

185 Prospect Management IncTariff Lawyer SatisfactionSurveyFinal Report(Vancouver: LSS, 2007).
www.Iss.bc.cal/assets/aboutUs/reports/lawyers/tariffLawyerSurvey2007.pdf

186 |bid. at 91-93.
187 AnnualReport2007-08 (Vancouver: LSS, 2008).
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The exodus of private bar and staff lawyers has made it very difficult for LAM to meet
existing clientdemands 4 EEO EAO AAAT OET x1 O1 AA A OUOOAI E
justice system?8s8

One overall goal is to increase the numberfdawyers on the active panel list Special measures are
also needed to address the paucity of lawyers doing legal aid work outside of Winnipeg and the lack
of both staff and private bar lawyers to do legal aid work in the North. LAM has been actively
seeking tariff renewal and has prepared a proposal for government to this effectmplementation

of this proposal is seen as a key step forwarddther strategies currently being developed include:

o Partner with other stakeholders in the justice system to dtact lawyers to the
practice of family and criminal law;

o Explore and develop incentives for lawyers to practice outside of Winnipeg;

o Provide private bar lawyerswith access to legal research;

o Explore and develop incentives for lawyers to practice outsidef Winnipeg; and

o Expand mentorship program.

The Saskatchewan Legal Aid Commission (SLAC) relies less on the priatefor legal aid delivery
because it has a predominantly staff system. Nevertheless, it too has held focus groups with
members of the private bar in order to obtain information, perceptions and recommendations from
this group concerning three issues: (1}he S AC triff; (2) systemicissues related tgpolicies of the
courts; and (3) communication with SLAC Oneconclusionderived from this consultation process
wasthat the current hourly rate of $60 is very inadequate and does not begin to meet overhead
costs to private bar lawyerst8® A related issue is that the growing complexity of cases means that
lawyers need more preparation time thans allowed under the tariff. Members of the privatdar

''''' T716 cieic O6f Ai 1 AOGheyEl O OEA
need to spend considerable time ensuring the case is valid and sound and in explaining the
situaOET T O WOWEA Al EA1 086

, '/ AT T OEAAOO OEAO EO 1 DPAOAOGAOG AO opriviatd T £ OEA 110
partnerships8@ At the same time, itoo has growing concerns about the recruitment and

retention of lawyers and in particular, the capacityto serve the legal aid needs in the Nortk?

Professor Trebilcock echoed these concerns in his recent review of LAO noting that in his

Al 1001 OAGETIT xEOE OOAEAEIT 1T AAO cOi 6PO O1 1T EOOOA Al
criticism than the management of he legal aid tariff, and more specifically, the hourly rates payable

under the tariff and, to a lesser extent, the maximum time allocation for particular proceedings and

i Agei 01 AT 1T AAQGET T O A O A%E0ALBQ hé ckriifiCatsydténis irO OA OA |

188 AnnualReport2007-08 (Winnipeg: LAM, 2008).
www.legalaid.mb.ca/pdf/2008_annual_report.pdf

189 Darlene BasseyReporton Responsefom Private Bar FocusGroups(Saskatoon: SLAC, 2006) at 2.
http://legalaid.sk.ca/assets/pdf/Final%20Report%20Focus%20Groups%20May%202006.pdf

190 |bid. at 9.

191 Busines$?lan2006-07,supranote 66 at 3.

192 AnnualReport2006 (Toronto: LAO, 2006) at 89.
193 Trebilcock, supra note 106 at 115.
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OOAT 01 66 AT 1T AEOCEIT 6 GCEOAT OEA AEI ET EOEET ¢ AT i1 EOI

the legal aid systemwhich challenge its sustainability in a fundamental way.

4 OAAEIT Al Affete@ncérégbiiedthim to examine "alternatves to the current tariff process,
including methods of ensuring regular reviews to set and adjust the hourly rate paid to lawyers
doing legal aid work.t94 He divides the issues into three broad categories: (a) who should
determine the tariff (including hourly rates and hourly time and related allocations); (b) how

should these determinations be made; and (c) how can the certificate system be put in some state of
initial equilibrium so that future adjustments are incremental and tractable. He proposed tt the
administration of the tariff be vested solely in LAO which should be free to change hourly rates and
related allocations as it deems appropriate within its budgetary envelopeHe also recommended
tariff should be reviewed every three years and thattaff lawyer salaries should also be fairly
addressed. The new tariff management system should take effect based armodest starting point

of $110 per hourz based on the 1987 rate as adjusted for inflation, and comparable raises for
salaried LAO lawyerg9s

The approach to recruitment and retention adopted by Canadian legal aid organizations is fairly
wide-ranging but it focuses @ current members of the bar.A longterm strategy should also focus
on developing and supporting young lawyers to do legal amork. The Young Legal Aid Lawyers
group in the U.K.argues that moresupport needs to be given to those intending or contemplating a
career in the legal aid sector. It identifies a number of issues that should be addressed including:

o The fundamental imkalance in system between other public service lawyers (i.e.in
ci OAOT i AT 6h AOT x1 AT O1T 6A1T q AT A 1 ACAl AEA
imbalance in the system in which both sides receive public funds and where there

o the employment of paralegals versus trainee lawyers;
o the shortage of training opportunities; and
o law school debtto

Their recommendations include: increasing the number of work opportunities; introdugg a
commitment to training into Legal Service Commission contractith law firms; commendng a
transparent debate about the future of legal aid advocacy; and institimig a structured programme
for dissemination of information for students and in particular set up annual legal aid careers
events. Professor Trebilcoclalso raises the issue of law student debt in his report He urges all
Ontario law schools to reexamine their backend debtrelief programs to ensure that they are
sufficiently generous to render the option of practicing poverty law feasible and that LAO shid
press the law schools on this issu&?

E. Fostering Ongoing Innovation
Many Canadian legal aid programs have made a strong commitment to innovation and to building a

culture of continuous improvementin their mission statements However, legal and govermental
cultures have a greater orientation tevard maintaining the statusquothan to facilitating change.

194 |bid. at 1.
195 bid. at 126:32.
196 Developingegal aid lawyers supranote 177.

197 Trebilcock, supranote 106 at 131.
-71-

;



Moving Forwardon Legal Aid Melina Buckley

Even LAO, the newest (in terms of its current organizational structure) and the best resourced legal
aid programs in Canada, has not been particularinnovative in service delivery despite its many
notable achievementsi?® The challenge for all legal aid providers is how to foster ongoing change
by moving from a tradition-bound system to one that values and rewards problefsolving and
innovation. ConE1 OT OO0 Ei BOT OAT AT O OANOEOAO AAAT AT TEI
EO6 | AT OAT EOU AT A AAT BPOET ¢ A CAT AOAT 1 PAI | Ao
streamlining and so on. The right balance must be found between valuing tradition andsming

that the central pillars of justice remain unchanged, while being open to needed innovations.

G O
0

A
o

A recent British study poses the central question in these terms: given that legal aid service is
OOAAEOQETTAITT U A OIT x ETIT lofpalidyEd stipport ®dodafon@hin ET x  AAT
OEECE ET11 OAOGEiI 16 OAAOI OOh ETTT OAGEI 1T EO ET AOAAOE
organization whereas in the legal aid sector innovation is regarded as a marginal activity at odds

with the main job of senice delivery200

In many sectors the key to innovation is investments in research and developmeiiiutin othersit

is more a question of absorbing ideas rather than creating new oneBor example, new

I OCAT EUAOGET T A1 A& Oi 0 A1 ahintérlanil of @6Ena froln rBlatddsectars dddE OA O A x
is frequently a globalprocess32@ Innovation often involves melding existing technologies and

matching those with organizational change to deliver innovative servicesMajor sources of

innovation vary widely across sectors and include:

o Investment in information and communication technology;

. Individual initiative;

J Groups that are outside of the formal sector, e.g. voluntary groups; and

J Collaborative problemsolving with clients 202
Networks and collaborationareE i Bi OOAT & O ET 11T OAOEI T AAAAOOCA EITTI
1ETAAO xAU £OT i O AAT OAOGT OU O | AOCEAGmded AAS xEOEE

innovation is not synonymous with research; it is more developmental, based around individual
projects and conducted in response to particular challenges and probler#fs.

The report found that there had been some innovations in the legal aid sector in theK.both in the .
government/EET AT AAA #1011 O1 EOU , ACAT 3AOOEAAreaut, But ET OEA
concluded that overall:

8the legal aid sector has been slow to adopt new working practices, and has not yet

embraced the opportunities for innovation presented by technologyTo date, narrowly
focused government priorities have tended to reindrce reluctanceamongst providers to

198 Ibid. at 83.

199 NESTAHiddenlnnovation: How Innovation Happensin Six®, iEX 1 1 O 8etard(2D0F).
www.nesta.org.uk/library/documents/Nesta%20Report%20HiD%20Innov%20final.pdf

200 Ibid. at 14.

201 Ibid. at 5.
202 Ibid. at 15.
203 Ibid.
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think more imaginatively. Little funding is allocated to innovation and the sector suffers
from the lack of a single body with an explicit mission to promote innovatiof4

The study notes that innovation has generally éen centrally driven by concerns over costs and
efforts to improve access, but is inhibited by conservatism and a lack of incentives. Narrowly
focused government priorities have tended to reinforce a reluctance to think more imaginatively
There have beea few incentives for changing practices and providers often perceive a lack of
support and encouragement to innovate because of the constraints of existing funding and
procurement mechanismszos

Two British initiatives have begun to promote ongoing changenithe legal aid sector First is the
O0AOOT AOOEED ) 1 E GterA fdrisliogistreard dngbln@ drgarizations ht@ cal level
to develop projects that improve access to advice and information in civil law, in particular for
vulnerable groups?% This initiative funded a number of highly successful strategic partnerships
among service providers demonstrating that targeted funding is one important facet of fostering

innovation.

Second, the British government has invested isocial science researh for the legal aid sector. The
Department of Constitutional Affairs Research Unit has carried out a number of important research
projects. An extensive amount of work is also done by the polidgcused bodies such as the Legal
Services Research Centighe independent research division of the Legal Services Commission with
a broadmandateto conduct strategic research in the civil and criminal justice fields®” and the
Scottish Executive Legal Studies Research Team (now the Civil Law Research T&&mmany of
these studies are referenced in this paper. A number of umbrella bodies representing providers,
such as Citizens Advice, the Advice Services Alliance and Youth Access are also active in the
research field209

The study points out that while researchis essential, research alone will not drive innovation
unless it translates into improved service To support innovation it must be translated into service
delivery, and changes must be tracked and evaluatethnovation could be better measured
through tracking investments in developing innovation and outcome performance metrigs
including:

o metrics developed around levels of investment in research and development to
support innovation, and the extent to which research evidence is used to inform
changez measurement of the investment in innovative projects and the funding
used to disseminate and evaluate them;

o output and outcome performance metrics should be used to assess the value of
innovations (e.g. measuring the extent to which services are delivered different
client groups, particularly hard-to reach, socially excluded groups; the ability of the

204 Ibid. at 18.
205 Ibid. at50.

208 See Legal Services Commissidnpovation in the CommunityLegal Service(London: LSC, 2005).
www.legalservices.gov.uk/Innovationinthe CLSwithcover.pdf

207 HiddenInnovation, supranote 199 at 50.

208 4EA 3AI OOEOE %@AAOOEOAGO #EOEI , Ax 2RAO0OAA0OAE 4AAI EAO
covers a broad range of topics including Family Law, Human Rights, Community Legal Services, Legal Aid,
civil courts and civil procedure.

209 HiddenInnovation, supranote 199 at 51.
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CLS to address issues that contribute to social exclusion; the benefits accrued by
other parts of the public sector from early interventions by the CLS (feexample, the
cost of housing repossessions defrayed by early advice on housing debt); and the
ability to retain people with problems within the system during the referral
process)?210

Given the publiclyfunded but privately-delivered nature (at least in pat) of the sector, any
government-led reforms will need to be complemented by innovative approaches and practices by
service providers. The innovation study concludes that there are three main respects in which such
innovative practices might be better ecouraged and supported:

1. Strengthening incentives for innovation within the sector with a shift away from
focusing primarily on reducing costs and to promoting new practices and
approaches;

2. Encouraging new types of providers into the legal aid market whichight drive

innovation through competition and the transfer of ideas from other sectors; and

3. Greater scanning for innovative practice (domestically and overseas) and the
championing of specific innovationsy ideally through a single body with an explicit
mission to promote innovation and develop a crossectoral strategy for investment
and support for innovation211

The issue of the appropriate role of legal aid programs in research and development is a live issue
in Ontario today. In 1996, the Ontario Leda\id Review recommended that LAO take on a major
role as a sponsor of research on access to justice iSs@&s.

Yyl EEO OAOEAx T &£ ,!'/ h 40AAEI AT AE OOAOAO CEOAT OEA
OOAT OEOQET T £AEOIT T OEA 1 IfdrtoB@dythér BhdLAD 6O dAdlithle OACET Ah OE
consequence in the research domain, beyond commissioning evaluations of the Criminal Law

Offices82& However, LAO has recently appointed a Director of Strategic Research signalling its

intention to remedy this oversight214 Trebilcock reasserts his support for LAO to undertake a

OECT EEEAAT O OAOAAOAE &O01 AGEI 1T OxEOE OAOPAAO O AQ®
AAl EOAOU 1 AAEAT EOI 66 AT A O1T OPI 10T O OAOGAAOAE 11 A
dysfunctions that impact upon access to justice and legal aid. He concludes that not nearly enough
evidencebased research into the functioning of the broader justice system is currently being

undertaken, that LAO is welplaced to play a constructive andmportant role in such research and

that this research should be placed in the public domait> One specific suggestion is that LAO

OODPI 1 Olspondor@ publicly accessible Access to Justice Working Paper Series, where

evidencebased research can be regrted and disseminated, so stimulating broader and better

informed public discussions and debates relating to the ideals of access to justice and the rule of

1 Ax ET OEZ% DOl OET AA8o

210 Ibid. at 51-53.
211 |bid.
212 Summarized byTrebilcock, supranote 106 at 160.
213 bid. at 161.
214 |bid.
215 bid. at 162.
216 |bid. at 163.
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